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To THE READERS: 

Beginning in 1998, with volume 62, Federal Proba- 
tion will be published twice a year, in June and Decem- 
ber. Adjusting the frequency will allow us to continue 
publishing Federal Probation but also to redirect our 
editorial resources to other initiatives that require at- 
tention. 

Indeed, this is a significant change for a publication 
that has been published quarterly since 1937. Rest as- 
sured, however, that although quantity will decrease, 
quality will not. Rather, a less demanding production 
schedule will allow us to focus on improving Federal 
Probation. Our commitment to serving the criminal 
justice and corrections community by providing timely, 
interesting, and thought-provoking articles, columns, 
and reviews will not be diminished. 

KAREN S. HENKEL 
Editor 
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The Use of Creatinine and Specific Gravity Mea- 
surement to Combat Urine Test Dilution.—‘Flush- 
ing,” or diluting the system with liquids to mask illegal 
drug use before submitting a urine sample, is an easy 
and effective way for offenders to defeat urine testing. 
Author Michael J. Elbert provides an indepth look at 
the flushing process by examining previous research on 
the subject as well as original research conducted by 
the U.S. probation office in the Southern District of 
Iowa. He advocates measuring urinary creatinine and 
specific gravity to detect dilute urine samples and of- 
fers recommendations for combating intentional drug 
test manipulation. 

The Substance-Abusing Offender and the Ini- 
tial Interview.—Author Sam Torres presents the ini- 
tial interview as a pivotal point for officers who super- 
vise substance-abusing offenders. Encouraging a fair 
but firm approach in holding offenders accountable for 
their decision to continue using drugs, the author de- 
scribes the importance of officers establishing credibil- 
ity with offenders at their first encounter. He discusses 
factors that affect credibility and the advantages and 
disadvantages of various probation officer styles. 


This Issue in Brief 


Recidivism and Substance Abuse Outcomes in a 
Prison-Based Therapeutic Community.—Authors 
David J. Hartmann, James L. Wolk, J. Scott Johnston, 
and Corey J. Colyer focus on legal involvement, rein- 
carceration, and substance abuse at followup as out- 
comes for men successfully discharged from a prison- 
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based therapeutic community, the Ozarks Correctional 
Drug Treatment Program. They compare these results 
to those of a control group of male inmates who had 
substance abuse problems but did not attend the ther- 
apeutic community. 

The Evolution of Officer Safety Training in the 
Federal Probation and Pretrial Services System.— 
Authors Paul W. Brown and Mark J. Maggio examine 
the development of national officer safety training in the 
federal probation and pretrial services system. They de- 
scribe the efforts of the Administrative Office of the U.S. 
Courts and the Federal Judicial Center, in the past two 
decades, to train U.S. probation and pretrial services of- 
ficers to carry out their duties safely. The article ex- 
plains how officer safety training increased from virtu- 
ally nothing before the late 1970s to a comprehensive 
range of training programs and resources today. 

Victim Experience of Meeting Adult vs. Juvenile 
Offenders: A Cross-National Comparison.—Authors 
Mark S. Umbreit and William Bradshaw report on a 
study that investigated differences in victim satisfaction 
and attitudes toward victim-offender mediation based on 
participation in a mediation session with either adult or 
juvenile offenders. They examine differences between 
groups regarding satisfaction with the criminal justice 
system, satisfaction with the mediation outcome, and the 
impact of mediation on the victim’s subjective distress 
regarding the crime. 

Communications in a Teen Court: Implications 
for Probation.—How do juvenile offenders, their par- 
ents, judges, and juries perform their roles and interact 
in peer court? Author Robert J. Beck addresses the 
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question in an article that presents the results of a 
study of 20 cases in a California peer court. He evalu- 
ates judges’ and jurors’ questions and offenders’ and 
parents’ responses, explains how offender performance 
in peer court may provide indicators of potential for re- 
offending, and discusses what probation programs are 
needed to respond to the issues raised in peer courts. 

History of the Federal Parole System: Part 2 
(1973-1997).—The abolition of parole release, the cre- 
ation of the U.S. Sentencing Commission, the phasing 
down of the U.S. Parole Commission, and a substantial 
reduction in good-time credits have all significantly 
changed the federal sentencing structure in recent 
years. To help put these events into perspective, author 
Peter B. Hoffman presents the history of the federal pa- 
role system in a two-part article that concludes in this 
issue. In the second part, the chronology begins in 1973 
with a new proposal for reorganization of the parole 
board and revision of the board’s procedures and con- 
tinues to 1997, to an experimental project to conduct 
parole hearings via video conferencing. 

U.S. Probation in the 1930s: Excerpts From Ye 
News Letter.—For readers who enjoy looking back, we 
offer a slice of probation history. From the pages of Ye 
News Letter—which was the house organ of the U.S. 
probation system in the 1930s and the precursor to 
Federal Probation—comes a glimpse at probation al- 
most 70 years ago. The three pieces excerpted here 
mark our effort to preserve Ye News Letter so that fu- 
ture generations of probation officers might learn from 
its pages. A project to mend and bind a complete set of 
Ye News Letter is under way. 


The articles and reviews which appear in Federal Probation express the points of view of the persons who wrote them and not necessarily the 
points of view of the agencies and organizations with which these persons are affiliated. Moreover, Federal Probation’s publication of the arti- 
cles and reviews is not to be taken as an endorsement of the material by the editors, the Administrative Office of the U.S. Courts, or the Federal 


Probation and Pretrial Services System. 


as 
. 
| | 


The Use of Creatinine and 
Specific Gravity Measurement to Combat 
Urine Test Dilution 


By MICHAEL J. ELBERT* 
United States Probation Officer, Southern District of Iowa 


Introduction 


N ESSENTIAL responsibility of U.S. probation 
A« pretrial services officers who supervise of- 

fenders and defendants in the community is to 
detect illegal drug use through urine testing. Urine 
testing is an invaluable supervision tool used to gauge 
the success of offenders and to fulfill the goals of en- 
hanced supervision: to enforce court-ordered sanctions, 
to control risk, and to provide correctional treatment. 
However, drug detection through urinalysis is vulnera- 
ble to a manipulative process known as “flushing.” 
Flushing is the attempt to conceal illegal drug use by 
diluting the system with liquids before submitting a 
urine sample. 

Offenders dilute their urine by consuming various 
amounts of liquids before they are tested for illegal 
drug use. Dilution forces the kidneys to rapidly elimi- 
nate excess liquids, which results in reduced urine-drug 
concentrations. Dilution may reduce drug concentra- 
tion levels below the recognized minimum cutoffs, 
which can result in inaccurate or “false-negative” test 
results. 

Experts on the subject agree that dilution poses a 
real threat to screening for drugs of abuse due to its 
simplicity and potential effectiveness. In 1986, the Na- 
tional Institute on Drug Abuse (NIDA, 1986) warned 
that drinking large amounts of liquids could easily re- 
sult in a tenfold dilution of urine which could lower the 
drug concentration of urine samples to levels that could 
not be detected by conventional screening cutoffs. More 
contemporary physiologic studies have shown that 
drinking two or three 12-ounce glasses of water can 
produce up to tenfold diluted urine within 30 minutes 
(Willette, 1995). 


*The author wishes to thank the following for making this 
article possible: James D. Baer, drug treatment coordinator 
for the Central District of California; Dr. Leo Kadehjian, bio- 
medical consultant to Duo Research; and Neil Fortner, vice 
president of PharmChem Laboratories, as well as Chief U.S. 
Probation Officer L. Jane McPhillips, Supervising U.S. Pro- 
bation Officer John H. Stites, and Secretary-to-the-Chief Pat 
A. Christensen, Southern District of Iowa. 


Additionally, in 1994, Edward Cone’s research, as re- 
ported in the Forensic Drug Abuse Advisor, showed that 
subjects who drank 1 gallon of water after separate 
marijuana and cocaine uses submitted false-negative 
urine samples. The research also demonstrated that 
drinking as little as 12 ounces of liquids before testing 
greatly reduced marijuana levels in the urine. These re- 
sults led Cone to conclude that “drug test outcome is 
highly susceptible to water dilution.” 

This article focuses on the detection of dilute urine 
samples to combat potentially inaccurate drug test re- 
sults. It addresses urine dilution techniques and prod- 
ucts that offenders use to mask illegal drug use and 
provides legal support for combating urine test dilu- 
tion. The article discusses measurement of creatinine 
levels as an indicator of flushing, as well as specific 
gravity testing. It highlights the Southern District of 
Iowa Probation Office’s response to the collection of di- 
lute urine samples including the results of a study of 
flushed urine samples in the district from November 
1995 through October 1996. 


Flushing Techniques 


Information about flushing and products to facilitate 
the process are readily available to anyone including of- 
fenders. A product designed to beat urine testing is the 
“Three-Hour Quick Flush” tea. An advertisement for 
the tea directs drug users to drink a gallon of the con- 
coction to promote flushing: “The day of desired cleanli- 
ness on an empty stomach drink all the tea continu- 
ously for 3 hours.” The advertisement further advises 
the drug user to urinate frequently and “finish the last 
glass (of tea) as shortly as possible before your desired 
(urine testing) time.” It also warns the drug user to 
“plan carefully” as effectiveness (or the ability to avoid 
detection of illegal drug use) may decrease within 2 
hours after ingesting the tea. Finally, the instructions 
encourage drug users to ingest vitamin B-12 or B- 
complex while consuming the tea to “restore normal 
color” (to the urine sample). 

Dr. Willette (1995) identified the following additional 
urine dilution products: 
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Product Instructions Claim 

Test Clean Consume with 28 Negative drug test 
ounces of water 2 within 2 hours, and 
hours before up to 4-5 hours 
testing 

Test Free Consume with 32 Negative test 
ounces of water 1.5 results for at least 
hours before testing 5 hours 


Although the above products claim to cause negative 
test results, PharmChem Laboratories has advised that 
water is the primary ingredient necessary for effec- 
tively defeating urine test results. Additionally, Cone’s 
research demonstrated that drinking water with or 
without urine test manipulation products diluted urine 
samples to very low levels that resulted in false- 
negative drug test results. 

One source of information about manipulating urine 
testing is Steal This Urine Test by Abbie Hoffman and 
Jonathan Silvers, who describe their book as an “ac- 
tivist handbook for beating urine tests.” The book in- 
cludes a chart delineating drug retention periods and 
encourages drug users to substitute alcohol for mari- 
juana due to alcohol’s short retention time. Hoffman 
and Silvers also encourage drug users to “drink lots of 
fluids” and urinate often to flush the system or reduce 
the amount of concentrated urine provided to the test 
collector. Finally, Hoffman and Silvers recommend that 
drug users “stay up all night and drink water” if neces- 
sary to defeat the urine test. 

Another source of information is the Internet, which 
outlines the flushing process and provides flushing 
product descriptions. Drug subculture publications in- 
cluding magazines and books offer instructions for 
flushing and for procuring flushing products. 


Creatinine 


Special drug tests can detect flushing by analyzing 
the creatinine levels in urine samples. Creatinine is a 
substance contained in skeletal muscle, and its elimi- 
nation is affected by daily factors such as exercise, hy- 
dration, dietary intake of protein, and kidney functions. 
According to Neil Fortner of PharmChem Laboratories: 


Creatinine is produced by the conversion of creatine in skeletal 
muscle and creatine phosphate. The amount of creatine per mus- 
cle unit is constant, and in the absence of disease states, the break- 
down of creatine is also constant. Therefore, creatinine is produced 
within individuals at a constant rate and its concentration in urine 
is strongly influenced by the amount of liquid one ingests. 


The measurement of creatinine can be used to detect 
dilute urine samples. Creatinine levels below 20 mg/dL 
(milligrams per deciliter) are not consistent with nor- 
mal random creatinine levels. Dilute urine samples are 
caused by either intentional hydration (flushing) or 
from physical dilution of the urine sample after collec- 
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tion (adulteration)' (N. Fortner, personal communica- 
tion, June 1996). 

Creatinine levels have been examined by previous re- 
searchers to determine whether dilution affects drug 
testing. Godi, Luceri, and Messeri (1997) analyzed 100 
urine samples with creatinine values measured at less 
than 45 mg/dL. The creatinine level cutoff of less than 
45 mg/dL was characterized as indicative of “physiolog- 
ically diluted samples.” These “suspect” urine samples 
contained a mean creatinine level of 31 mg/dL and were 
negative for illegal drugs by initial testing methods. 

However, after the creatinine levels of the samples 
were concentrated to a normal mean value of 112 
mg/dL by partially evaporating the specimens, 27 out of 
100 (27 percent) retested positive for illegal drugs using 
the gas chromatography-mass spectrometry procedure. 
These findings are significant as they signal an ap- 
proximate 30 percent false-negative rate for urine sam- 
ples with a mean creatinine level of 31 mg/dL, which is 
above the minimum acceptable range of less than 20 
mg/dL. Finally, the authors reported that the concen- 
tration procedure can be an effective approach to com- 
bat intentional dilution by reducing the amount of 
false-negative test errors, which can negatively impact 
the recovery programs of drug addicts. 

. Similar research findings by Lafolie et al. (1991) used 
creatinine measurement to identify dilute urine sam- 
ples. In an attempt to detect intentional flushing to 
mask drug use, researchers used a “concentration” 
method or “simple evaporation procedure” to determine 
the false-negative test result rates of dilute urine sam- 
ples. Of 10 randomly selected urine samples with ab- 
normally low creatinine levels, 5 were confirmed posi- 
tive for illegal drugs after the urine was screened by the 
concentration method. Although the study did not rec- 
ommend the concentration procedure as part of the rou- 
tine testing protocol due to legal and ethical reasons, it 
did recommend that the procedure be implemented for 
the purpose of examining the effects of dilution on 
false-negative urine test results. 

In addition, the U.S. Navy analyzed 350 urine sam- 
ples to determine the effects of intentional dilution, fo- 
cusing on creatinine because of its relatively constant 
excretion rate in persons with no kidney impairment. 
In the study by Needleman, Porvaznic, & Ander (1991), 
volunteers submitted hourly urine specimens while 
drinking controlled amounts of liquids (125 mL per 
hour—250 mL per hour). The creatinine levels of the 
volunteers decreased from a mean of 170 mg/dL to 100 
mg/dL within 4 to 7 hours of the ingestion of the liquids. 

The research results explained that the absence of a 
significant creatinine level can be considered a “clear 
indication” of tampering with the specimen either by di- 
rect placement of water in the specimen or by internal 
dilution. The study also established the minimum ac- 
ceptable creatinine level as greater than 30 mg/dL, 
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which differs from the recognized minimum acceptable 
creatinine level of 20 mg/dL. The study characterized 
creatinine values between 10-30 mg/dL as “suggestive 
of adulteration with water” and labeled creatinine val- 
ues of 10 mg/dL and below as “appears to be water.” 

Similarly, Hemphill and Mayer (1992) analyzed 7,705 
urine samples in an effort to “probe the value of creati- 
nine as a dilution marker.” The study identified 262 
urine specimens as dilute because they contained crea- 
tinine levels less than 20 mg/dL. Of the dilute speci- 
mens, 24 (9.1 percent) possessed detectable levels of 
THC or cocaine metabolite (7.6 percent THC and 1.5 
percent cocaine). 

The research found the creatinine mean for the entire 
sample (n = 7,705) to be 119.7 mg/dL. It also found that 
the mean creatinine level for the 24 urine samples that 
contained measurable quantities of marijuana or co- 
caine metabolite was 13 mg/dL. Only 1.7 percent of the 
specimens with creatinine levels greater than 20 mg/dL 
contained measurable quantities of THC or cocaine 
metabolite. Hemphill and Mayer recommended that di- 
lute specimens be recollected and regarded flushed sam- 
ples as “highly suspicious.” Moreover, they pointed out 
that specimens with creatinine levels less than 20 
mg/dL and negative by cutoff standards are 5.3 times 
more likely to contain detectable levels of THC or co- 
caine metabolite than specimens with normal creatinine 
levels. Finally, this study concluded that creatinine is 
the best predictive indicator of flushed urine samples. 

Research findings reported by the Therapeutic Drug 
Monitoring and Clinical Toxicology Newsletter in 1994 
revealed that 95 percent of a study group consuming at 
least 1 liter of water over a 15-minute time period be- 
fore urine testing registered creatinine readings below 
10 mg/dL. The effect of the dilution caused the creati- 
nine levels of the study group to remain at 10 mg/dL for 
up to 5 hours after the initial ingestion of liquids. 


Southern District of Iowa Study 


In 1995, the U.S. Probation Office in the Southern 
District of Iowa decided to take a closer look at the 
problem of flushing. Increasingly, offenders had been 
admitting they used flushing to hide their drug use, 
and the samples these offenders submitted often pro- 
duced inaccurate test results. To address the situation, 
in November 1995 the probation office began routinely 
to request that PharmChem conduct the adulteration 
panel special test to determine creatinine levels. If a 
urine sample possessed a creatinine level less than the 
PharmChem cutoff of 20 mg/dL, the sample would be 
considered “suspect” and the probation officer would 
discuss the result with the offender. 

From November 1995 through October 1996 the dis- 
trict studied the occurrence of flushing in a group of 68 
offenders. A significant number of the offenders (29 out 
of 68 or 43 percent) submitted no further flushed sam- 


ples during the study period after probation officers 
confronted them regarding their initial flushed test re- 
sults. Offenders who admitted flushing were referred to 
more intensified drug treatment and also were in- 
structed to provide valid urine samples. For example, 
offenders were directed to consume only between 8-12 
ounces of liquids after receiving notice to submit a 
urine sample. 

However, a core group of offenders ignored the direc- 
tive and submitted a majority of the flushed samples. 
For example, 26 out of 68 (38 percent) who submitted 
flushed samples from November 1995 through October 
1996 were responsible for 137 out of 187 (73 percent) of 
all flushed samples submitted during this time period.° 

This core group shared several characteristics that 
were revealed when each offender was profiled, includ- 
ing early onset of drug use, polysubstance abuse, his- 
tory of drug use while on pretrial supervision, drug use 
while incarcerated, and drug use during the term of su- 
pervision. The offenders who continued to flush despite 
the threat of sanctions had a history of mental health 
problems or reported experiencing significant stress at 
the time the dilute urine samples were collected. The 
majority of the group were white males convicted of il- 
legal drug distribution with prior arrests for alcohol- 
related offenses. 

Figure 1 illustrates the mean monthly creatinine lev- 
els of 187 dilute urine samples (creatinine level less 
than 20 mg/dL) collected in the Southern District of 
Iowa from November 1995 through October 1996. The 
mean creatinine level for all dilute urine samples col- 
lected during this time period was 11 mg/dL. 

From November 1995 through October 1996, 10 out of 
68 (15 percent) of offenders who submitted dilute, false- 
negative urine specimens in the Southern District of 
Iowa admitted to illegal drug use. These admissions were 
garnered by officers who questioned offenders regarding 
flushed urine sample results generated by requesting 
PharmChem’s adulteration panel. The remaining 85 per- 
cent of offenders who submitted dilute urine samples de- 
nied intentional flushing and offered explanations such 
as they ingested significant amounts of liquids for med- 
ical reasons (which proved to be unfounded). Another ex- 
planation offenders gave was that the flushed sample re- 
sults were caused by the offenders’ normal drinking 
patterns, which were to ingest large amounts of liquids. 

Most offenders who admitted flushing to avoid drug 
use detection described consuming between 1 to 2 gal- 
lons of water or other liquids including cranberry juice, 
vinegar, or herbal teas from 1 to 4 hours before report- 
ing to submit the urine sample. They also reported 
using vitamin B-12 to give their urine a normal ap- 
pearance to avoid the suspicion of sample collectors. Fi- 
nally, the offenders stated they learned of the flushing 
process through drug subculture publications or from 
other offenders. 
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FIGURE 1. MEAN CREATININE LEVELS OF DILUTE URINE SAMPLES BY MONTH FROM 11/95-10/96 
WITH CREATININE LEVELS <20 MG/DL 
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Figure 2 illustrates the number of randomly detected 
dilute urine samples collected in the Southern District 
of Iowa from November 1995 through October 1996. 
Each dilute sample contained an abnormally low creati- 
nine level (less than 20 mg/dL) as confirmed by Pharm- 
Chem Laboratories. The mean monthly number of ran- 
domly detected dilute samples collected during this time 
period was 16. 

It was interesting to observe the steady increase in 
dilute samples detected from June 1996 through Octo- 
ber 1996. This could be attributed to the increased vig- 
ilance by officers and treatment providers to identify di- 
lute urine samples by requesting the adulteration 
panel special test. It also was noteworthy that only 16 
out of 187 (9 percent) of all flushed samples collected 
during this period tested positive for illegal drugs. The 
mean creatinine level for the 16 positive samples was 
10 mg/dL. 


Specific Gravity 


An additional indicator of flushing is specific gravity, 
which measures the total solids content of a urine sam- 
ple and reflects its degree of concentration or dilution. 
The measurement of specific gravity is obtained by 
comparing the weight of a drop of distilled water 
(1.000) to the weight of a drop of urine. Although re- 
searchers have recommended creatinine as a more reli- 


able indicator of dilution, its measurement is not as 
practical as specific gravity, which is easily obtained 
through the use of inexpensive, on-site testing devices. 

Figure 3 illustrates the mean monthly specific grav- 
ity levels of 187 dilute urine samples with creatinine 
levels less than 20 mg/dL. The mean specific gravity 
level for all dilute samples collected during this time 
period was 1.005 (grams per cubic centimeter). 

Although specific gravity readings of 1.020-1.030 are 
typical measurements, a range of 1.003 to 1.040 is con- 
sidered within the normal range for testing purposes by 
research experts and drug testing companies. However, 
Hemphill and Mayer (1992) identified only 42 percent 
of dilute specimens (creatinine less than 20 mg/dL) 
with specific gravity levels measured below 1.003. This 
finding led Hemphill and Mayer to conclude that “the 
combination of a low creatinine and low specific gravity 
as an indication for a suspect sample is not as predic- 
tive as creatinine alone.” The above findings were simi- 
lar to those of the Southern District of Iowa study, 
which identified only 24 out of 187 (13 percent) of dilute 
urine samples (creatinine less than 20 mg/dL) with spe- 
cific gravity readings below 1.003. 

The above conclusions do not suggest abandoning 
specific gravity measurement as an indicator of dilute 
urine samples. However, the findings do suggest in- 
creasing the minimum acceptable specific gravity level 
to provide more concentrated urine for testing to avoid 
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FIGURE 2. NUMBER OF RANDOMLY DETECTED DILUTE URINE SAMPLES WITH CREATININE LEVELS <20MG/DL 
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FIGURE 3. MEAN SPECIFIC GRAVITY (SG) LEVELS OF DILUTE URINE SAMPLES BY MONTH FROM 11/95-10/96 
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potential false-negative results. For example, if the 
minimum specific gravity level was adjusted to 1.010 in- 
stead of 1.003 and compared to Southern District of 
Iowa flushing statistics, 176 out of 187 (94 percent) 
urine samples with abnormally low creatinine levels 
would also possess specific gravity levels below 1.010. 

Therefore, adjusting the minimum acceptable spe- 
cific gravity level to 1.010 would help legitimize the 
measurement of specific gravity as a more predictive 
indicator of suspect urine samples as compared to crea- 
tinine. In the early 1980s, the Central District of Cali- 
fornia Probation Office implemented the approach of 
accepting only urine samples with specific gravity read- 
ings measured at or above 1.010 (J. Baer, personal com- 
munication, 1996). This approach ensures that dilute 
urine samples are rejected and subsequent, valid sam- 
ples are forwarded to the laboratory for testing.‘ 


The Refractometer 


Although the Southern District of Iowa enjoyed suc- 
cess with PharmChem’s creatinine analysis, which re- 
ported dilute samples within 5-10 days after collection, 
the inability to identify flushing at the collection stage 
prevented immediate officer intervention. This enabled 
some offenders to avoid detection of their illegal drug 
use. However, this problem was overcome by imple- 
menting the Central District of California Probation 
Office’s approach, which utilizes the hand-held clinical 
refractometer to measure the specific gravity of each 
urine sample before submission to PharmChem for 
drug testing. 

The refractometer is approximately 6 inches long and 
resembles a telescope. The specific gravity of urine can 
be measured by placing a drop of the sample on the lens 
of the refractometer, which is then covered by the lens 
plate and held up to a light source. Next, the collector 
reads the specific gravity of the sample by peering into 
the eyepiece of the refractometer. If the urine is mea- 
sured at or above 1.010 on the Urinary Gravity (U.G.) 
scale, the sample is considered valid. However, offend- 
ers who submit urine samples with readings measured 
below 1.010 are required to wait at the testing facility 
and submit a subsequent, valid sample measured at or 
above 1.010. 

This requirement frequently results in an initial in- 
accurate test result when specific gravity readings are 
measured below 1.010. Subsequent concentrated urine 
samples with specific gravity levels measured at or 
above 1.010 often result in positive drug test results. 
Research results generated by PharmChem and the 
Central District of California revealed the utility of the 
requirement that offenders submit subsequent, concen- 
trated urine samples. 

For example, offenders submitted 17 false-negative 
cocaine urine samples with a mean specific gravity 
reading of 1.004 from September 7, 1985, through Au- 
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gust 23, 1987, in the Central District of California 
(PharmChem Laboratories, 1985-88). These offenders 
were required to submit subsequent samples with spe- 
cific gravity levels measured at or above 1.010 by the 
refractometer. All 17 sample retests were positive for 
cocaine within a mean retest time of 1 hour and 41 min- 
utes. The mean specific gravity level of the positive 
drug tests amounted to 1.012. 

Similarly, four false-negative marijuana urine tests 
were collected from July 1, 1987, through April 6, 1988, 
with a mean specific gravity level of 1.008. All four 
follow-up samples tested positive for marijuana within 
a mean retest time of 2 hours and 50 minutes. The 
mean specific gravity level of the positive drug tests 
amounted to 1.019° (PharmChem Laboratories, 
1985-88). 


Refractometer Accuracy 


The refractometer is considered the “gold standard” 
measurement device for determining the specific grav- 
ity of a urine sample. The measurement of on-site spe- 
cific gravity with the refractometer is considered more 
reliable than the results of specific gravity testing per- 
formed at the laboratory. This is due in part to the fact 
that freshly voided urine provides a more accurate 
measurement as opposed to urine that is tested at the 
laboratory sometimes days after the specimen is col- 
lected. 

From November 4—29, 1996, this officer utilized the 
refractometer to measure the specific gravity of 29 
urine samples that were then sent to PharmChem for 
follow-up specific gravity testing. The mean specific 
gravity level of the 29 urine samples measured imme- 
diately after collection by the refractometer was 1.017 
as compared to PharmChem’s mean of 1.018. This re- 
sult was encouraging as it signaled only a 1/1000 grams 
per cubic centimeter mean difference between the re- 
fractometer and PharmChem’s specific gravity results.° 


Legal Support to Combat Flushing 


In response to the pervasiveness of chronic flushing 
among a group of offenders supervised in the Southern 
District of Iowa, this officer requested legal assistance 
from the United States Parole Commission, in the form 
of a special condition intended to structure offenders re- 
garding their obligation to provide valid urine samples. 

On May 1, 1996, the following special parole condi- 
tion was offered to provide a “useful tool to assist the 
Probation Officer in his/her supervision of a parolee 
who is suspected of masking substance abuse”: 


On the day that a urine test is scheduled and prior to the time of 
the test, you shall limit your intake of fluid to not more than twelve 
ounces after receiving notice from the U.S. Probation Office or 
treatment agency that you are required to provide a urine speci- 
men. You shall submit the specimen within the time specified by 
the probation office or treatment agency. You will be given a rea- 
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sonable deadline for providing the specimen. You shall ingest no 
substance in an attempt to alter the results of the test. A labora- 
tory report indicating a significant intake of fluids following notice 
of an impending drug test may be treated by the Commission in 
the absence of a satisfactory explanation, as evidence you at- 
tempted to defeat the detection of that usage. (R. Chickinell, per- 
sonal communication, May 1, 1996) 


The Parole Commission advised that the request for 
the special condition should be invoked only after “full 
consideration of the particular facts of the parolee’s his- 
tory,” specifically prior substance abuse coupled with 
previous flushing. It also recommended revocation not 
be requested when flushing was considered the only vi- 
olation.’ 

Another source of legal support for combating flush- 
ing was proposed by the Nuclear Regulatory Commis- 
sion (NRC) to address adulterated or diluted urine 
specimens. This common-sense proposal includes on- 
site measurement of specific gravity and/or creatinine 
to determine specimen validity prior to screening for il- 
legal drugs. Moreover, to minimize the possibility of “in- 
correct conclusions,” the NRC recommends “suspect 
specimens” with abnormal specific gravity levels be 
subject to screening and confirmation testing. 

The NRC also proposed that confirmation testing be 
conducted at the “limit of detection” that the laboratory 
is capable of performing, which is a significant depar- 
ture from utilizing the established minimum cutoffs. 
Additionally, the proposed rules call for the collection of 
second specimens from those individuals who provide 
specimens with abnormal specific gravity and/or creati- 
nine readings. Finally, the NRC advocates lowering the 
laboratory's minimum specified drug cut-off levels by 
one-half for suspect specimens. 


Conclusion 


The ability to detect flushing each time it occurs is an 
invaluable supervision tool. For rehabilitation pur- 
poses, the detection of flushing allows early interven- 
tion, which may prevent offenders from intensifying 
their drug use. Detection of dilute samples also has an 
immeasurable deterrent value as offenders learn that 
court-imposed sanctions are possible if flushing contin- 
ues. 

On the other hand, ignoring a dilute test result is a 
practice that can undermine the integrity and utility of 
a drug testing program. It also can allow illegal drug 
use to go undetected and increase the risk drug-using 
offenders pose to the community and themselves. Un- 
detected flushing also wastes limited drug treatment 
funds when dilute urine samples are accepted by the 
collector and forwarded to the laboratory. 

Although alternative drug testing methods such as 
the Pharmchek™ Sweat Patch and hair analysis are 
currently available, urine testing will remain the test- 
ing method used most frequently due to its low cost. 


Therefore, officers must take steps to ensure that valid 
urine samples are collected to give a true picture of the 
offender’s required abstinence from illegal drugs. Ana- 
lyzing the specific gravity and/or creatinine levels of all 
urine samples submitted by offenders is an effective 
way to detect and prevent the inaccurate results caused 
by flushing.® 


NOTES 


‘PharmChem, the federal probation and pretrial services system’s 
drug testing contractor, can measure the creatinine level of a urine 
sample if the sample collector requests the “adulteration panel” spe- 
cial test. Each adulteration panel special test costs $1.16 and includes 
the measurement of creatinine and specific gravity. 


?The Department of Health and Human Services, PharmChem, the 
Department of Transportation, and the Nuclear Regulatory Commis- 
sion consider creatinine levels measured at 20 mg/dL normal for test- 
ing purposes. Additionally, Hemphill and Mayer, MedTox Laborato- 
ries, consider the creatinine cutoff of 20 mg/dL “satisfactory for the 
detection of diluted and suspect samples.” 


*The January 1994 Therapeutic Drug Monitoring and Clinical Tox- 
icology Newsletter reported that Marilyn Huestis and Edward Cone 
reported that six subjects submitted 26 dilute urine samples with cre- 
atinine levels less than 20 mg/dL out of a sample of 895 urine speci- 
mens. Like the Southern District of Iowa study, Huestis and Cone 
identified one chronic flusher who provided 17 out of 26 (65 percent) 
of the dilute urine samples. 


‘The Central District of California Probation Office’s use of 1.010 
as an acceptable minimum cutoff for specific gravity is supported by 
this author’s examination of 142 negative urine samples with normal 
specific gravity values submitted by offenders supervised in the 
Southern District of Iowa from June 5-30, 1997. The mean specific 
gravity level of the samples amounted to 1.019, which reinforces the 
Central District of California’s use of 1.010 as a realistic cutoff for the 
detection of dilute urine samples. 


’The use of the refractometer was implemented by Donald E. Hart- 
ley, Ph.D., former president of Correctional Services Associates, 
Newhall, California. Correctional Services first contracted with the 
Central District of California Probation Office for drug testing ser- 
vices in 1976 and began testing each sample’s specific gravity with 
the refractometer in 1983. 


’The use of the clinical refractometer is endorsed by the Guide to 
Judiciary Policies and Procedures, Chapter X, Section B, p. 21, which 
advises that “specific gravity may also be tested on-site using a hand- 
held refractometer.” Additionally, the Central District of California’s 
practice of requiring that a subsequent, valid sample be submitted by 
the offender in response to the submission of an initial flushed or 
adulterated sample is supported by the Guide to Judiciary Policies 
and Procedures, Chapter X, Section C, p. 21: “If a specimen has a tem- 
perature reading outside that range (93.4 te 100 degrees), the client 
should be required to produce a second specimen.” This section also 
recommends that both sampies be sent to the laboratory for further 
testing. Finally, the judges in the Southern District of lowa have ap- 
proved the implementation of the above-mentioned procedures. 


"Catharine M. Goodwin, assistant general counsel, Administrative 
Office of the United States Courts, concurred with Mr. Chickinell’s 
guidelines for requesting and implementing the above special condi- 
tion prohibiting flushing. Ms. Goodwin agreed that specific warnings 
should be issued to offenders who are suspected of flushing to ma- 
nipulate urine test results. Finally, the condition prohibiting inten- 
tional manipulation of urine testing can be enforced by invoking 18 
US.C. §3583(g)(3) (Supervised Release) or 18 U.S.C. §3565(b)(3) (Pro- 
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bation), which mandates revocation for refusal to comply with drug 
testing. 


*The author wishes to thank Chief U.S. Probation Officer Robert 
M. Latta and US. Probation Officer Richard Bate, Central District of 
California, for their assistance with this article and Ted Xenakis and 
Sigrid Rose, analysts at PharmChem Laboratories, for their input re- 
garding dilute urine samples. He also wishes to thank the following 
probation officers and support staff in the Southern District of Iowa 
for their contributions to this article: Douglas W. Frost, Timothy Hein- 
richs, Wendy S. Meyer, Pamela J. Nelson, Jerry L. Evans, Anita G. 
Reiff, and Tina M. Salisbury. 
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The Substance-Abusing Offender 
and the Initial Interview 


By SAM TorRRES, PH.D. 


Associate Professor, Department of Criminal Justice, California State University, Long Beach, 
and Senior United States Probation Officer (Retired), Central District of California 


Threats and Coerced Treatment 


OR THE probation officer, the most effective ap- 
EK proach in supervising substance-abusing offend- 

ers is to set explicit limits, inform the probationer 
or parolee of the consequences for noncompliance, and 
be prepared to enforce limits when and if violations 
occur. In the criminal justice system, coercion and 
threats of incarceration are appropriate means of in- 
ducing offenders with substance abuse problems to 
enter a therapeutic community or other treatment pro- 
gram. If coercion is to be effective, however, the offender 
must perceive the threats as credible (Torres, 1997). 
Hence, if probation officers are to be effective in dealing 
with substance-abusing behavior, they must possess 
personal credibility in the eyes of the offenders they su- 
pervise, and the probation office must have a reputable 
drug testing program. 

Both of these elements are critical for effectiveness. 
Probation officers may display behavior that con- 
tributes to their being taken seriously by offenders, but 
if the testing program is shoddy, officer credibility will 
suffer serious damage. That is, officers will be unable to 
follow through on their threats to take action for drug- 
using behavior if the users consistently are able to 
“beat” the test. Likewise, a probation office may have an 
exemplary drug testing program, but the program’s 
credibility will be diminished if officers are indecisive, 
lazy, or repeatedly fail to take action for “dirties,” no- 
shows, or stalls. Credibility simply refers to whether an 
offender believes that what the officer says can be 
taken seriously or considered genuine. 

Chavaria (1992, p. 51) reports that “the client is con- 
fronted with clearly defined and unavoidable conse- 
quences (sanctions) for program noncompliance and/or 
drug use.” Petersilia (1996, p. 489) also addresses the 
issue of consequences by reporting that there now ex- 
ists rather solid empirical evidence that ordering of- 
fenders into treatment, and getting them to participate, 
reduces recidivism. She advocates a program that com- 
bines heavy doses of surveillance and treatment and re- 
ports that such an approach may have a more punitive 
bite than prison. 

The largest study of drug treatment outcomes (Treat- 
ment Outcomes Program Study [TOPS]) found that 
criminal justice clients stayed in treatment longer than 
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did clients with no justice system involvement and, as a 
result, had higher than average success rates (Peter- 
silia, 1996). The strategy of the federal probation office 
in the Central District of California (CDC) at Los 
Angeles has incorporated the elements of intensive 
surveillance-treatment, total abstinence, a sophisticated 
drug testing program, and clearly defined guidelines for 
officers when addressing violations of the special drug 
aftercare condition. The CDC’s policy states, in part: 


The CD/CA believes that the addict’s clear knowledge that illegal 
drug use will probably be detected and will be followed by negative 
sanctions, including re-institutionalization, will provide a signifi- 
cant percentage of drug clients with the motivation to remain 
drug-free. The addict whose behavior is not modified by this clear 
knowledge will have the experience of facing the consequences of 
his/her behavior, which may, when he/she has returned to the com- 
munity, deter him/her from further drug use (1981, Office Hand- 
book, p. A-400-61). 


Credibility Issues 


Supervision “officially” commences when the court 
grants the defendant probation or when the offender is 
released from custody to parole or supervised release su- 
pervision. The initial interview represents a pivotal op- 
portunity to develop believability. The probation officer 
should be aware that credibility issues often have been 
established long before the offender ever walks into the 
office. Offenders, at least those in the federal system, 
often have conducted their own prerelease investigation 
and determined which officer is responsible for their re- 
lease area. They often are aware of the officer’s reputa- 
tion including level of expertise, susceptibility to manip- 
ulation, and responsiveness to giving “passes” (chances). 
More often than not, the offender arrives at the initial 
interview with a set of expectations based on informa- 
tion obtained from other offenders in custody or on su- 
pervision. It is common knowledge among officers and 
offenders that in large metropolitan areas such as Los 
Angeles, offenders will sometimes provide a bogus re- 
lease address in an area supervised by an officer more 
likely to be lenient in enforcing conditions of supervi- 
sion. Offenders may frequently persuade a relative, 
friend, or friend’s friend to verify their proposed resi- 
dence during the prerelease investigation, knowing well 
that they will not be residing at the location. 
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Offenders frequently would report for the initial 
interview to this officer and would, after the formal 
introductions, respond, “Do you know what they call 
you?” This question repeatedly raised underscores the 
point that most offenders are keenly aware of the offi- 
cer’s reputation and likely expectations. The officer’s 
reputation, once established, is very difficult to change. 
Consequently, the initial interview represents a critical 
opportunity to establish credibility with the substance- 
abusing offender and sets the tone for the entire super- 
vision process. 

The CDC policy provides guidelines for officers to fol- 
low during the initial interview with the drug aftercare 
case: 


In our departure from the medical model, we communicate to the 
client his/her ability to remain drug-free and our expectation for 
his/her success. 


The probation officer will carefully structure the client regarding the 
district’s total abstinence policy. That policy leaves the client to de- 
cide whether he/she will be drug-free in the community, in a resi- 
dential program, or in custody (1981, Office Handbook, p. A-400-61). 


Probation Officer Styles 


The manner or method by which the probation or pa- 
role officer structures the offender during the initial in- 
terview will largely be determined by the officer’s philo- 
sophical orientation. Structuring the offender refers to 
the manner in which the interviewing officer explains 
the conditions of supervision, which conditions are em- 
phasized, and which are likely to be enforced. An officer 
who subscribes to the deterministic, positivistic tradi- 
tion will favor a strategy that seeks to uncover the root 
causes of the substance abuse and endeavors to provide 
treatment to the offender. An officer who promotes a 
free-will, anti-deterministic method will favor a pun- 
ishment, retributive strategy that seeks to deter 
through the imposition of negative consequences for vi- 
olations. Historically, these respectively have been iden- 
tified as social-worker and law-enforcer roles. Accord- 
ing to Clear and Cole (1997, p. 193), probation officers 
face role conflict in virtually all areas of their job. Most 
of this conflict has its origins in these two contradictory 
responsibilities: (1) enforcing the conditions of supervi- 
sion and (2) assisting the offender. 

Klockars (1972, pp. 550-557) expanded the two basic 
roles when he developed a typology of four probation of- 
ficer work styles. The “law-enforcer” or “probation-is- 
not-casework” style would be placed at the extreme 
right end of a continuum, representing a classical, con- 
servative perspective. This officer, emphasizing the 
“cop” nature of the job, stresses surveillance, enforce- 
ment, and community protection. The “law-enforcer” is 
more inclined to violate and recommend revocation for 
probation violations. At the other extreme is the “ther- 
apeutic agent,” or social worker, who stresses casework 
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and treatment. This officer generally is reluctant to vi- 
olate, choosing instead to continue counseling and at- 
tempting to modify the offender’s violating behavior. 

A third category or style identified by Klockars is the 
“time-server,” who has little commitment to his or her ca- 
reer and does the bare minimum to get by. The final style 
is that of the “synthetic officer,” who strives to integrate 
both treatment and enforcement components. This officer 
endeavors to encourage the offender to obtain treatment 
while balancing the need for community protection. 

Klockars’ typology appears to be derived from the 
earlier work of Ohlin and his colleagues (1956, pp. 
211-225), who describe the punitive officer (law- 
enforcer), the welfare officer (social-worker), and the 
protective officer (synthetic officer). This typology was 
later extended by Glaser (1969, p. 293) to include the 
passive officer (time-server), who views his or her job as 
simply a paycheck, requiring the least of effort. 

Tomaino (1975, pp. 41-46) describes the “five faces of 
probation supervision” as: help-him-understand, have- 
it-make-sense, let-him-identify, it’s-up-to-him, and 
make-him-do-it. Tomaino gravitates toward the “have- 
it-make-sense” face in which the officer attempts to in- 
tegrate the social-worker and law-enforcer roles. In this 
respect, Tomaino would favor what Klockars has called 
the synthetic officer. While none of these fit neatly into 
an ideal approach for supervising the substance abuser, 
it is possible to extract elements from three of the five 
faces described by Tomaino to develop an effective 
strategy. In the “have-it-make-sense” face, probationers 
keep the rules when it is credible to do so because this 
better meets their needs. With the “it’s-up-to-him” face, 
probationers know exactly what they have to do, what 
happens if they don’t do it, and that it’s up to them to 
perform. The law-enforcer, “make-him-do-it” face holds 
that probationers keep the rules only if you take a hard 
line, exert very close supervision, and stay completely 
objective in your relations with them. These three 
“faces” can be integrated into an effective style as a 
means to encourage or coerce a substance-abusing of- 
fender into treatment. The consolidation of the three 
“faces” also approximates Klockars’ synthetic officer. 

In summary, probation officers have a range of styles 
from which to select, based, in part, on their philosoph- 
ical orientation, personality traits, and view of the job. 
Most authors clearly suggest that the most desirable 
style is that of the synthetic officer, in which the social- 
worker and law-enforcer roles are integrated and bal- 
anced. However, while a kind of integration is desirable, 
a “balance” may not be the most effective approach with 
the substance-abusing offender. The law-enforcer, 
“make-him-do-it” style, at least at the outset, is more 
likely to be effective in deterring drug use and reducing 
the incidence of new criminal conduct. This is a strat- 
egy that does not recoil from maximizing the coercive 
power of the criminal justice system to encourage—and 
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compel, if necessary—an offender into treatment. It is a 
style that does not fit neatly into the above typologies 
but, instead, draws heavily from the law-enforcer, 
“make-him-do-it” role in order to accomplish what the 
social worker seeks to attain through a supportive, 
warm, and nonjudgmental relationship. The social- 
worker approach, while well meaning, simply will not 
work with most substance-abusing offenders and will 
only reinforce manipulative, game-playing behavior. 


Personality Deficiencies and Drug Use 


Personality deficiencies exhibited by substance 
abusers require the directive and stern approach char- 
acterized by the law-enforcer, “make-him-do-it” style. 
The personality traits displayed by addicts tend to im- 
mobilize them from seeking treatment on their own. If 
they are able somehow to muster up the motivation and 
energy to enter a therapeutic community, most will 
leave if they are not constrained by the threat of a vio- 
lation or incarceration. 

Cowan et al. (1979, pp. 170-175) suggested that the 
indiscriminate urge to take drugs is supported and pos- 
sibly initiated by a common drug effect that improves 
feelings or produces amnesia for unpleasant emotions. 
Martin et al. (1977) postulated that alcoholics and opi- 
ate addicts are characterized by high basic needs, im- 
pulsivity, egocentricity, sociopathy, and hypophoria. 
Various definitions of hypophoria have included ele- 
ments of lack of confidence, low energy, joylessness, and 
self-perceived unpopularity. Martin hypothesized that 
hypophoria was a state that occurred with increased 
frequency or intensity in drug users. Other studies 
have supported the idea that drug abusers also suffer 
from low self-esteem (Vanderpool, 1969; Berg, 1971). 

Cowan et al. felt that drug abusers might suffer from 
some distinctive pattern of pathologic feelings, particu- 
larly defeated ones, which can lead to or result from 
chronic drug use. They go on to say that it is not clear 
whether feelings of defeat or other elements of a psy- 
chopathic state are relatively constant or if they occur 
in episodes similar to anxiety states. This underlying 
psychopathic state may occur in drug abusers even 
when they are not using drugs. 

According to Nathan and Lisman (1976, pp. 479-577), 
psychoactive drugs such as alcohol and opiates may be 
used to relieve persistent or episodic feelings of defeat. 
An increase in substance abuse tended to occur when 
the person’s self-esteem was threatened. Smart (1977, 
pp. 59-63) has reported that opiate addicts had numer- 
ous psychological problems before their addiction devel- 
oped. They include impulsivity, psychopathic or socio- 
pathic traits, low tolerance for frustration, borderline 
schizophrenia, depression, and alienation. As in the 
prior studies cited, Smart states opiate addiction and 
other types of drug use are a mechanism for coping with 
these psychological problems. 


Smith (1980, pp. 50—58) finds that the match between 
the needs of the user and the changes the user attrib- 
utes to the substance is important in determining 
whether use will continue. The individual who places a 
high value on feeling strong, alert, decisive, and mas- 
terful is apt to find amphetamine or cocaine much more 
satisfying than does a person who emphasizes tran- 
quility or physical relaxation. The better the match be- 
tween the perceived substance effects and the user’s 
needs, the more likely use is to continue. He suggests 
that it is possible for drug use to produce changes in 
personality that are more or less enduring, for example, 
increased sociability and improved social skills in a per- 
son who is very shy. If such changes are highly valued 
by the drug user, the probability of continuing use will 
be increased substantially. 

There is a wealth of scientific evidence confirming that 
substance abusers display a myriad of personality defi- 
ciencies. This very brief overview is presented to illus- 
trate that traits such as impulsivity, sociopathy, depres- 
sion, low energy, egocentricity, low self-esteem, anxiety, 
and a low tolerance for frustration, in combination, do not 
readily respond to the disease model, social-worker 
method in dealing with substance-abusing criminals. 
These offenders tend to display severe forms of mal- 
adaptive behavior. Substance abusers, regardless of the 
approach used, do not change their drug-using behavior 
in large numbers. The strategy suggested here simply 
contends that a total abstinence approach using an in- 
tensive surveillance-treatment model that holds offend- 
ers accountable for their decision to use drugs has been 
found to be as effective as a probation or parole approach 
can be. Whether we choose to describe the agent using 
this approach as a law-enforcer, synthetic, or “make-him- 
do-it” officer is secondary to the specific elements re- 
quired for an effective supervision strategy. These neces- 
sary components include: total abstinence, intensive 
surveillance, a credible drug testing program, and pre- 
dictable consequences, sanctions, or treatment. The ex- 
pectations and consequences must be diligently reviewed 
with the offender at the time of the initial interview. 


Pre-interview Considerations 


In these times of high caseloads and escalating pa- 
perwork, an increasing number of officers are neglect- 
ing the most basic task before the initial interview. Al- 
though, on occasion, an offender may show up “cold” at 
the office and be assigned as a “given probation” or “new 
release,” most initial interviews are scheduled appoint- 
ments. The need to review a new probationer or 
parolee’s case file before conducting the initial inter- 
view need not be discussed in great detail here since 
presumably most officers acknowledge this responsibil- 
ity. However, officers frequently fail to review the file 
because of time constraints. Suffice it to say that going 
in “cold” to an initial interview without first reviewing 
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the presentence investigation report (PSD) or file is not 
only faulty probation practice but also may be haz- 
ardous to the officer. Without reviewing the PSI, the of- 
ficer is unaware of prior record, details of the instant of- 
fense, extent of drug history, drug of choice, mental 
health issues, attitude, employment history, and family 
support system. While much of this can be obtained 
during the interview, it is far more desirable to be 
aware of potential problems such as hostile attitude, vi- 
olent behavior, or mental health problems before the in- 
terview. Necessary precautions then can be taken be- 
fore the interview. 

Officers should display an attitude of formality, re- 
spect, and professionalism during the initial interview. 
They should remember that offenders immediately 
begin to “size up” officers at this initial contact. With a 
substance-abusing offender, the officer should strive to 
project a formal, no-nonsense style. There will be suffi- 
cient time to lower the level of formality if the offender’s 
adjustment allows. Thus, a “fair but firm” demeanor 
will reflect an attitude of seriousness in the supervision 
process. 

The importance of the manner in which officers pre- 
sent themselves during the opening few minutes should 
not be minimized. The greeting, level of professionalism, 
and even the officer’s attire are all cues to the offender. 
Based on a belief that one’s apparel projects a greater or 
lesser degree of professionalism, this officer consistently 
chose to wear a white shirt and a tie to the office. While 
many will disagree, I feel that the manner in which offi- 
cers dress, be it formal, informal, casual, or disheveled, 
projects a certain image of personal style to the offender. 
These nonverbal cues are not overlooked by the new of- 
fender. On more than one occasion, this officer was ap- 
proached by offenders at a frequently used residential 
drug treatment program and informed that they could 
“always” tell whether the P.O. visiting the program was 
a state parole agent or a “fed.” When asked how they 
could distinguish officers, the residents would remark 
that “you guys dress more professional.” While the im- 
portance of attire should not be overstated, neither 
should it be underestimated in its effect on how officers 
are perceived. If officers look professional, they tend to 
act professional and be related to as such. 

The new offender should be treated with respect and 
courtesy. If offenders are kept waiting beyond their ap- 
pointment time, officers should extend them the cour- 
tesy of an apology. Although it should be unnecessary to 
stress the need for common courtesy in dealing with of- 
fenders, this officer too often has observed offenders 
kept waiting for long periods without so much as an ac- 
knowledgement of their wait. In addition, officers 
should make every effort to avoid patronizing offenders. 
“Fair but firm” translates into a style of respect and 
courtesy combined with a steadfast determination to 
hold offenders responsible for their behavior. 
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Conducting the Initial Interview 


After brief introductory formalities, officers explain 
the purpose of the initial interview. They fully explain 
the conditions of supervision and give offenders the op- 
portunity to raise any questions they may have. Offi- 
cers emphasize their intent that offenders fully under- 
stand the requirements in order to facilitate their 
adjustment. 

The initial interview is often taken for granted, but 
its importance cannot be overstated, especially for the 
substance-abusing offender. Since discretion is ever 
present with the responsibilities of the probation officer, 
each will review the conditions in his or her own dis- 
tinctive style. While flexibility in the enforcement of 
many, if not most, conditions is desirable and necessary, 
several conditions require strict enforcement if officers 
are to be effective with this most difficult of offender 
populations. The suggestions presented here address 
special conditions ordering drug aftercare and treat- 
ment and are general guidelines that have been em- 
ployed in the CDC for supervising substance abusers. 
However, even within the CDC, how the initial inter- 
view is conducted varies substantially. Probation form 
7A, utilized in the U.S. probation system, delineates a 
set of 13 standard or general conditions of supervision, 
along with several special conditions with a box to be 
checked, if applicable. These include a fine, restitution, 
prohibition from possessing a firearm, and a require- 
ment to report within 72 hours of release from custody. 
At the end of the standard conditions is a space to record 
other special conditions including a special drug after- 
care order. Since this article addresses the substance- 
abusing offender, the focus is on those special conditions 
addressing the substance abuse problem. The officer 
will want to selectively stress certain standard condi- 
tions depending on the offender. One standard condition 
that is particularly meaningful is condition number five, 
which requires the offender to work regularly at a law- 
ful occupation unless excused by the probation officer 
for schooling, training, or other acceptable reasons. The 
specific wording of the special conditions presented here 
are those used in the CDC at Los Angeles. 

The Defendant Shall Participate in Outpatient Sub- 
stance Abuse Treatment and Submit to Drug and Alcohol 
Testing, as Instructed by the Probation Officer (1995, Su- 
pervision Manual, p. A-400-51(c)) is the special condition 
that represents the core of the total abstinence approach 
and is accompanied by a condition that further orders 
The Defendant Shall Abstain from Using Illicit Drugs 
and Alcohol, and Abusing Prescription Medications Dur- 
ing the Period of Supervision (Supervision Manual, p. A- 
400-51(c)). During the initial interview the offender is re- 
minded that the judge imposed this special condition. 
Usually, the offender, having a substantial substance 
abuse history, is clearly aware of this requirement. Occa- 
sionally, a new probationer will want to debate the offi- 
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cer regarding the need for this condition, stating that the 
case had nothing to do with drugs. With this offender, the 
officer will simply refer to 18 U.S.C. §3563(b), which 
states that with regard to discretionary conditions, 


The court may provide, as further conditions of a sentence of pro- 
bation, to the extent that such conditions are reasonably related to 
the factors set forth in section 3553(a)(1) and (1)(2) and to the ex- 
tent that such conditions involve only such deprivations of liberty 
or property as are reasonably necessary for the purposes indicated 
in section 3553(a)(2). 


Instead of wasting valuable time debating whether a 
special drug aftercare condition should have been 
imposed, officers tell offenders to consult with their 
attorney-of-record to consider a return to court for the 
purpose of requesting that the condition be set aside. 
However, if officers have done their homework, they 
will be prepared to point out the specific reasons for the 
order as outlined in the PSI. 

The structuring of the substance-abusing offender be- 
gins with the condition to participate in a drug aftercare 
program. Probationers or parolees are informed that 
they will be referred to a contract agency for testing. 
During the initial interview the contract agency is con- 
tacted by phone, and an initial interview is arranged 
while the offender is in the office. In this way, the officer 
is aware of the interview date, and the offender knows 
that the officer knows. Hence, the offender may be less 
prone to begin the game-playing that often occurs with 
the intake date and time. This officer would write the 
time and date on a sheet of paper and frequently draw 
a map of the testing location for the offender. With the 
offender watching, I would make an entry on the chrono- 
logical case sheet reflecting the date and time of the ap- 
pointment. The officer stresses that the offender must 
arrive on time as failure to do so could result in the in- 
take not being conducted. If it is not, this would repre- 
sent a violation of the special condition, and surely the 
offender does not want to get off to a bad start. 

The officer describes the drug aftercare program to 
the offender in considerable detail. Offenders are in- 
formed that upon arriving for the intake they will be in- 
terviewed regarding their prior drug history and have 
administered a urine drug test with the drug counselor 
observing the collection. Officers explain the reasons 
for an observed collection to the probationers/parolees 
if it appears necessary to do so. They are advised not to 
consume large quantities of fluids since specimens will 
be checked for flushing. If the specific gravity (level of 
dilution) determines that specimens fall below 1.010, 
reflecting diluted specimens, offenders are informed 
that they will have to wait until such time as an ac- 
ceptable specimen is received. Offenders are told that 
this does not preclude a cup of coffee, milk with cereal, 
or other fluids if used moderately. However, several 
cups of coffee may result in a low specific gravity and 
necessitate another test. Officers assure offenders that 


they want to cause as little inconvenience for them as 
possible and that it is in their best interest to be aware 
of their fluid intake. 

Next, offenders are informed that a pupillometer ex- 
amination may be conducted as part of the testing pro- 
cedure to determine if they are abstaining from drugs. 
The testing procedure also may involve a nasal exami- 
nation and a “skin check.” In the nasal examination, the 
drug counselor examines the offender’s septum to ascer- 
tain if there is any inflammation indicative of cocaine 
use by “snorting.” During the “skin check” the counselor 
examines the offender’s arms, feet, neck, and other areas 
to determine whether the offender may be injecting 
drugs. Breathalyzer tests generally are administered to 
verify that offenders are not then under the influence of 
alcohol. They are informed that the drug counselor has 
been requested to immediately inform the probation of- 
ficer if they fail to report for testing or if the offender 
gives a “stall” (reports but fails to provide a test). The 
phases of the program also are described and offenders 
informed that they can expect to gradually have the fre- 
quency of testing reduced if they respond favorably to 
the program by having no positives, stalls, or no-shows. 
They are further informed that the formal testing pro- 
gram can be suspended at between 12 and 24 months, 
depending on their adjustment. 

The structuring becomes especially important when 
describing the total abstinence policy of the office. Of- 
fenders are informed that drug use, more often than not, 
contributed to their committing the instant offense and 
that it is critical for them to abstain from drugs and al- 
cohol to avoid further legal problems. A positive drug 
test result represents a violation of the conditions of su- 
pervision, and drug use will result in some action being 
taken. This action may include, but not be limited to, 
residential drug treatment, half-way house placement, a 
formal revocation hearing, a request for a bench war- 
rant, a requirement to attend a 12-step program, outpa- 
tient counseling, or any combination of these. The action 
of choice in the CDC historically has been to request 
placement in a residential drug treatment program. 
This officer would explain to offenders that if they used 
drugs despite being informed of the total abstinence ex- 
pectation and possible consequences, are testing ran- 
domly eight times a month, are aware thai the chance 
for detection were high and that such detection could 
possibly involve revocation and loss of their liberty, and 
yet they chose to use drugs, then surely this is sugges- 
tive of a serious substance abuse problem. I would fur- 
ther advise offenders that if they have such a substance 
abuse problem, then it is our desire that they have an 
opportunity to address this problem in a residential 
drug treatment program. This officer would suggest to 
offenders that further incarceration was unlikely to ad- 
dress the problem since they (the offenders) usually 
have demonstrated that “they can do time.” 
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Of critical importance during this stage of the initial 
interview is to stress to offenders the seriousness of 
their choices and that they should take the officers at 
their word. This officer would inform offenders that if 
they returned at a later date to discuss a positive drug 
test, the choices would, in all probability, be participa- 
tion in a residential drug treatment program or a re- 
turn to court and/or custody. If the offenders were 
“dirty” this officer would remind them of the initial in- 
terview and merely say, “On [such and such date], what 
choices did I say you would have? OK, what do you 
want to do? Do you want to go to court or do you want 
to try a program?” During this phase of the initial in- 
terview, offenders are informed that if they choose to 
use drugs and “beat us,” then they are “home free.” But 
if they choose to use drugs and get caught, then they 
must be prepared to make a choice whether or not to 
enter a program. The issue is not that the offenders are 
“strung out” (addicted) but rather that the use repre- 
sents an on-going pattern of substance abuse that has 
resulted in their current predicament. The entire pur- 
pose of a credible and sophisticated drug testing pro- 
gram is to detect drug use as early as possible so as to 
intervene effectively before offenders commit new 
crimes. Surely, this is not only in the community’s best 
interest but also in the offenders’ best interest. 

A distinction is usually made between alcohol and 
drug positives. Offenders oftentimes become quite agi- 
tated and hostile when officers inform them that they 
also are restricted from using alcohol. Officers carefully 
explain the rationale behind the prohibition against al- 
cohol by stating that offenders who consume alcohol are 
at greater risk for drug use. In many violations involv- 
ing drug use, offenders will say that they started drink- 
ing alcohol and, while intoxicated, also used drugs. Of- 
fenders are informed that an alcohol positive may result 
in their remaining on a particular phase (refers to vary- 
ing degrees of testing, treatment, and supervision) for a 
longer period of time, being increased to a higher phase, 
being required to attend Alcoholics Anonymous, or some 
other sanction. Officers state the rationale for this con- 
dition in a way that emphasizes concern for the of- 
fender’s favorable adjustment. 

During this structuring officers also inform offenders 
of the requirement to abstain from abusing prescription 
medications during the period of supervision. Offenders 
are informed that while officers do not want to be an ob- 
stacle for legitimate medical treatment, neither do they 
want offenders to abuse mind-altering drugs. Offenders 
are informed that officers will question prescriptions 
for drugs such as codeine, barbiturates, amphetamines, 
and tranquilizers. In the eyes of the probation officer, 
prescriptions for such medications often raise a “red 
flag.” Offenders are told to notify the officer immedi- 
ately if their physician prescribes any medication con- 
taining these drugs. They will be required to bring the 
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medication to the testing center each time they test so 
long as they are taking the medication. Oftentimes this 
officer would ask offenders to consult with their physi- 
cian to determine if alternative medications could be 
prescribed. On other occasions, I would ask offenders 
whether they had informed the physician of their his- 
tory of substance abuse and that they are currently in 
a drug-testing program. If ail else fails and offenders 
continue to receive refills for medication such as 
codeine, they are asked to sign a release of confidential 
information so as to permit the physician to discuss the 
situation with the probation officer. 

Offenders are informed that should they agree to par- 
ticipate in a residential drug treatment program as a re- 
sult of drug use, the expectation would be that they re- 
main in the program through successful completion. If 
drug use is detected and offenders agree to enter a resi- 
dential drug treatment program, a special condition re- 
quiring participation and completion is obtained 
through a violation report and non-appearance agree- 
ment to modify the conditions of supervision. Offenders 
are then informed that they have been ordered to par- 
ticipate in a residential program and must remain 
through completion. Leaving the program and/or being 
discharged unfavorably represents a violation of the 
special condition and generally results in a request for a 
warrant and/or a return to court. If that occurs, the vio- 
lations include the initial drug use and the violation of 
the special residential condition. Needless to say, the 
purpose of the approach is to encourage or coerce the of- 
fender to participate in an intensive treatment program 
and to induce participation and completion through 
threat of violation. If officers can motivate offenders to 
remain in treatment by threat of incarceration, they 
generally will begin to see the value of the treatment 
process after 30 to 60 days, and the threat will become 
less and less important as a motivating tool. 

This officer also encouraged offenders to speak with 
other persons on supervision when they were sitting at 
the lobby of the testing center and to inquire as to this 
officer’s credibility. This was meant to further impress 
the offender that the total abstinence requirement was 
taken seriously and that they could count on conse- 
quences if they chose to revert to drug use. 

The probation officer may choose to administer a drug 
test at the initial interview. It should come as no sur- 
prise that many new cases are “dirty” at the outset of su- 
pervision. While officers strive to maintain a total absti- 
nence approach and endeavor to take action on any 
“dirty,” they generally give a “pass” (chance) at the ini- 
tial interview since the offender may not be aware of the 
expectation of total abstinence. While the vast majority 
are well aware of the CDC’s policy, it is only fair to give 
the offender the benefit of the doubt. In some cases, a 
“dirty” at the initial interview may result in a residen- 
tial drug treatment placement. This situation may occur 
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when an offender reports for the initial interview in a 
“strung-out” (addicted) condition. In these cases imme- 
diate action and intervention are imperative. However, 
the substance abuser need not be addicted for the officer 
to take action for a positive test at the initial interview. 
For example, an offender may have a 20-year history of 
drug abuse, possess a lengthy rap sheet with multiple 
convictions for robbery, burglary, and other serious 
crimes, and be “dirty” at the initial interview. In this in- 
stance, placement in a residential program or initiating 
violation proceedings would be proper. 


Conclusion 


This article has described the importance of the ini- 
tial interview with the substance-abusing offender. My 
conclusions are based on extensive experience with 
substance-abusing probationers/parolees during 25 
years as a probation officer, in addition to research that 
I have presented in previous articles (Torres, 1996a, 
1996b, 1997). Twenty-two of these 25 years were served 
as a US. probation officer (18 years as a drug/alcohol 
specialist) in the CDC. During the early years of my ca- 
reer I was very much the treatment or “therapeutic 
agent” since that was the predominant philosophical 
orientation during the early 1970s. I quickly discovered 
that addicts would literally “run circles” around me and 
my colleagues. Most were highly manipulative and 
adept at taking advantage of officers who were striving 
to establish rapport in order to counsel and treat them. 
Inevitably, the “client” who was giving “dirties” got nu- 
merous chances. I discovered that this approach was 
grossly ineffective and, if anything, seemed to reinforce 
the very behavior I was attempting to control or extin- 
guish. Those who support the disease model approach 
in the supervision of substance abusers will reply that 
perhaps I did not possess the requisite skills to be 
effective. Although academic training does not always a 
counselor make, in addition to my educational cre- 
dentials and my lengthy experience with substance- 
abusing offenders, I have participated in many semi- 
nars and training sessions and have _ received 
certification as a Master Addiction Counselor (MAC). 

The disease model or social work approach, while 
largely ineffective with substance-abusing offenders, 
does make officers feel like the “good guys.” There is im- 
mensely less stress and work than confronting offenders 
with their drug use. Addicts also are masterful in their 
manipulative ability to inflate a probation officer’s ego: 
“You're really understanding. I’m so glad I got you as my 
P.O. instead of Torres. He doesn’t understand how to deal 
with addicts. You’re the best P.O. I’ve ever had.” While 
“buying in” to these manipulations makes for less pres- 
sure since there will be less confrontation, it does little to 
address the problem of controlling drug use. If officers 
are to be effective in helping addicts help themselves 
while fulfilling their obligation to protect the community, 


officers must hold offenders responsible for their decision 
to use and abuse illegal drugs in violation of their condi- 
tions. Many will argue that this approach is unduly 
harsh; however, I maintain that many addicts who man- 
age to stop using drugs will give some acknowledgement 
and appreciation to their probation or parole officer who 
was not swayed by the multitude of excuses and manip- 
ulations and coerced the offender to enter a therapeutic 
community with the threat of revocation. 

The initial interview will set the groundwork for the 
supervision approach that is to follow. How it is con- 
ducted will determine, in large part, the degree of limit 
testing that will occur. An initial interview that follows 
the guidelines outlined in this article will foster proba- 
tion officer credibility, and this is particularly impor- 
tant in supervising the substance-abusing offender. 
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Recidivism and Substance Abuse Outcomes 
in a Prison-Based Therapeutic Community 


By Davip J. HARTMANN, PH.D., JAMES L. WOLK, D.S.W., 


flected in dramatic acceleration of federal efforts to 

control drug use. This development was followed by 
a rapid increase in the incarcerated population as state 
legislators followed suit in mandating tougher, longer 
sentences for drug users and dealers (Inciardi & Mar- 
tin, 1993; Wexler, 1994). Prisons increasingly came to be 
populated by inmates—many of whom were recidi- 
vists—who had committed drug-related crimes (Falkin, 
Wexler, & Lipton, 1992). 

The swelling of prison populations and the increasing 
cost of maintaining incarcerated individuals did not 
abate public safety concerns about drug trafficking and 
drug use. In fact, these trends put additional pressures 
on the criminal justice system to deal more effectively 
with the drug-abusing offender. In the face of this mix, 
prison-based substance abuse intervention has become 
an increasingly important part of the puzzle (Wolk & 
Hartmann, 1996; Winnet, Mullen, Lowe, & Missakian, 
1992). 

In combination with the waning of the most sweeping 
strains of the post-Martinson pessimism, these pres- 
sures have coalesced into a new willingness to treat 
prison inmates (Tims & Leukefeld, 1992). A significant 
component of these new efforts has been a recognition 
of the impact of the social and economic environments 
on offenders’ commitment to change. The importance of 
the prison culture and of the transition period from the 
institution to the home world (Goffman, 1961) has 
therefore become a central concern. The therapeutic 


I: THE 1980s, a perceived public concern was re- 
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community (TC), a component of prison-based strate- 
gies since the early 1960s, has re-emerged in this latest 
generation of rehabilitation programs. 

A hallmark of this re-emergence was the Anti Drug 
Abuse Act of 1986, which allocated funding for the ex- 
pansion of drug law enforcement, but also for preven- 
tion and treatment efforts. A part of this effort was the 
Comprehensive State Department of Corrections Treat- 
ment for Drug Abuse programs, sponsored by the Bu- 
reau of Justice Assistance. This initiative was called 
“Project Reform” by Narcotic and Drug Research, Inc., 
the national coordinator of the program (Inciardi, Mar- 
tin, Lockwood, Hooper, & Wald, 1992). 

The guiding principle of Project Reform was: 


Meaningful rehabilitation can occur when the efforts of the correc- 
tion officials and program managers are aligned to promote pro- 
social change, and to sustain that change through an offender’s 
time of custody and following release into the community. (Wexler, 
Blackmore, & Lipton, 1991) 


The therapeutic community appeared to mesh well 
with this principle and became the dominant treatment 
modality under Project Reform. 

Many of the current prison-based TCs are designed on 
the Phoenix House community-based model (DeLeon, 
1995). The TC is a residential-based substance abuse 
treatment modality incorporating the use of a social 
learning model based on peer support for pro-social val- 
ues and behaviors. These values and behaviors form a 
culture within the community, which is the basis for so- 
cialization of new members. The TC is structured so that 
individuals are empowered to recognize their destruc- 
tive patterns and choices. In DeLeon’s terminology, the 
structured environment and peer culture are “therapeu- 
tic tools” (1995). TCs recognize that those who are 
paroled or released often must return to the environ- 
ments in which they first turned to crime. The TC is 
structured so that individuals will develop their own 
ability to solve problems in such an environment. 

In keeping with this cultural transformation, an im- 
portant component of TCs has been to separate TC res- 
idents from the larger prison population. Prison culture 
tends to be antagonistic to rehabilitation efforts due to 
a myriad of factors (Wexler & Williams, 1986). Most 
prisons (Field, 1984; Inciardi et al., 1992) establish pro- 
gram locations that are isolated from the greater prison 
population. It also is well established that aftercare 


< 
: 


OUTCOMES IN A THERAPEUTIC COMMUNITY 19 


programs at release are important to a stabilization of 
the ex-offender’s new habits and beliefs. 

The structure and format of TCs have been shown to 
be highly compatible with prison scenarios. Two such 
prison-based communities, Stay "N Out in New York 
State and the Cornerstone Therapeutic Community in 
Oregon, have undergone rigorous evaluation efforts to 
measure their effectiveness (Wexler, 1994; Wexler et al., 
1991; Wexler, Falkin, & Lipton, 1990; Wexler & 
Williams, 1986; Wexler, Falkin, Lipton, & Rosenblum, 
1992; and Field, 1984, 1989). These outcome studies 
consistently have indicated that inmates who success- 
fully complete the phases of a TC drug treatment pro- 
gram are less likely to be arrested or report using drugs 
after discharge than similar inmates who did not par- 
ticipate in the program. 


Program Description 


Associated with the outcome studies mentioned 
above, Falkin, Wexler, and Lipton (1992) and Gendreau 
(1993) provide detailed and explicit reviews suggesting 
that the kind of program implemented at the Ozarks 
Correctional Center in southwestern Missouri holds 
great promise. Among Falkin, Wexler, and Lipton’s 
guidelines, perhaps the most relevant is that successful 
programs must seek to neutralize the convict code and 
to utilize peer pressure in the cause of treatment. Gen- 
dreau offers the following hope: “The old view that Mar- 
tinson promulgated back then (in 1974)—that nothing 
works—which was based on a literature review from 
the 50s and ’60s, is not true; the majority of studies re- 
port a reduction in recidivism.” Among the specific pro- 
gram characteristics that he identified was the sense of 
common task and trust between client and therapist. 
Again, this is an explicit hallmark of the TC approach. 

The lessons of this literature were reflected in the de- 
sign of the Ozarks Correctional Center Drug Treatment 
Program (OCCDTP) and are under review currently in 
the evaluation of that program. Within the short-term 
evaluation already completed we find support for the 
utility of the TC in changing attitudes, creating a health- 
ier prison environment, and ultimately reducing recidi- 
vism. These effects are examined here. Attention to 
longer term outcomes (minimum of 36 months after re- 
lease), to aftercare variation, to program dropouts, and to 
subpopulation differences in patterns of recovery define 
the important evaluation work yet to be completed. 


Admissions and Discharges 


The first year of the grant was characterized by con- 
tinuous concern over recruitment of sufficient numbers 
of inmates to the 500-bed facility. The second year saw 
institutionalization of admission protocols, which al- 
lowed the program to fill and operate, while the third 
year was a period of stable operation in terms of num- 


bers of men entering and leaving the facility. Table 1 
shows that while only 180 inmates had been admitted 
to the program in mid-September of 1994 (near the end 
of the first year), 342 had been admitted by near the 
end of the first quarter of the second year and nearly 
800 by the end of that year. Admissions in the third 
year continued at this pace with 642 additional admis- 
sions by November 1996. 

Discharges show a similar pattern. Only 83 dis- 
charges had occurred during the first year, none of 
them signifying successful completion and graduation. 
Table 1 also shows the progression of discharges and 
discharges as a percent of admissions. Discharges as a 
percentage of admissions were fairly high during the 
first year (all of these were unsuccessful discharges). 
That percentage declined dramatically during the early 
part of the second year, suggesting more appropriate re- 
cruitment and better retention efforts in the program. 
The rate started to increase again in the third quarter 
as successful discharges become more numerous. This 
trend continued throughout the third year of the pro- 
gram, resulting in a fairly stable mix of admissions and 
discharges maintaining census numbers near the in- 
tended capacity of the program. 

The importance of monitoring discharge numbers is 
worthy of extended discussion. As of June 14, 1995, about 
the end of the third quarter of the second year, 637 in- 
mates had been admitted to the TC. Of these, 417 re- 
mained in the program while 220 had been discharged. 
While these numbers represented a decrease in the ad- 
mission-to-discharge ratio from the previous quarter, as 
suggested above, this in part was due to the occurrence 
of successful discharges. Until that quarter, all dis- 
charges were either treatment failures or administrative 
exceptions. By June 14, 1995, 19 clients were listed on 
the treatment roster as successful discharges. Even con- 
trolling for successful discharges, this shows a drop in 
comparable admission-to-discharge ratios from the pre- 
vious quarter, but only from 4.5 to 3.7. This drop is ac- 
ceptable when one recognizes that there had been a dra- 
matic increase in admissions, from 67 in the period from 
January 28 to March 7 to 161 in the period from March 
7 to June 14, without a dramatic increase in treatment 
failures. By the end of the next quarter as measured on 
September 20, 1995, 782 inmates had been in treatment 
and 314 had been discharged. This represents 145 new 
admissions since the last reporting period and 94 new 
discharges. The admission-to-discharge ratio dropped 
from the last period’s 2.6 to 1.5. This suggested that the 
program had entered a new level of maturity as gradua- 
tions become more routine. Again, as summarized above, 
the third year of the grant saw continuation of that trend 
as the admission-to-discharge ratio dropped to 1.2, 1.3, 
.9, and 1.0 in the four quarters respectively. 

The increasing numbers of program graduates, of 
course, offered new challenges to the aftercare and track- 
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TABLE 1. CENSUS FOR SELECTED DATES AND QUARTERS: OCCDTP 


Quarter Quarter Cumulative Cumulative 
Date admissions/ discharges as admissions/ discharges as 
Date census discharges percent of admissions discharges percent of admissions 
September 19, 1994 97 180/83 46.1 180/83 46.1 
December 3, 1994 221 162/38 23.5 342/121 35.4 
March 7, 1995 319 134/36 26.9 476/157 33.0 
June 14, 1995 417 161/63 39.1 637/220 34.5 
September 20, 1995 453 145/94 64.8 782/314 40.2 
December 28, 1995 496 143/115 80.4 925/429 46.4 
March 8 1996 523 120/93 77.5 1045/522 50.0 
June 8, 1996 495 170/198 116.5 1215/720 59.3 
November 7, 1996 489 209/215 102.9 1424/935 65.7 


ing components of the project and finally to the mea- 
surement of outcomes. The overall story on admissions 
and discharges throughout the second and third years, 
therefore, was one of greater numbers being processed 
without an obvious loss of retention or program integrity. 

The impact of program evolution on effectiveness is 
an important evaluation goal. It requires a longer term 
followup, which will be addressable with OCCDTP data 
in the future. But reliable estimation of effects also may 
require larger numbers of clients in the early evolu- 
tionary stages than are typically available even in a 
large facility like this one. Problems of acceptable levels 
of admission as well as transitioning out non-TC beds 
were implementation issues at the Ozarks Correctional 
Center and are likely elsewhere (Hartmann, 1996). 
Combinations of data collected at multiple sites are 
therefore required. 


Psychosocial Profiles 


Since the first clients were admitted to the OCCDTP, 
the evaluation team maintained a database tracking 
psychosocial, family history, demographic, and other 
variables on clients that were culled from forms col- 
lected for administrative and treatment purposes at the 
facility. The most recent available univariate analysis 
of that database is reported here. The following selected 
frequencies are for the first 1,035 clients admitted to 
the program. These numbers show a program that rep- 
resents a broad cross section of Missouri’s incarcerated 
male offenders. 

No distinction is made in these data between inmates 
who remain in the program or were successfully dis- 
charged and those who have been removed. These data 
form a set of baseline measures which have been linked 
with the followup indicators discussed later: 
¢ 41 percent are African American and 45 percent are 

white 


¢ 43 percent are single, 13 percent are legally married, 
17 percent are divorced 


¢ 10 percent have completed a GED or graduated from 
high school 


¢ 47 percent had been arrested or taken in more than 
nine times before this incarceration 


53 percent were arrested for the first time by the age 
of 16 


¢ 49 percent had been incarcerated six or more times 


¢ 34 percent had been arrested at least twice in the 6 
months before this incarceration 


¢ 51 percent were employed full-time 6 months before 
this incarceration 


¢ 31 percent had lost jobs due to chemical use 


¢ 44 percent had not been in a treatment program pre- 
viously 


¢ 52 percent had attended Alcoholics Anonymous (AA)/ 
Narcotics Anonymous (NA) while on the streets 


¢ 11 percent report heroin as first drug of choice 
¢ 31 percent report alcohol as first drug of choice 
¢ 7 percent report amphetamines as first drug of choice 


e 23 percent report crack or cocaine as first drug of 
choice 


¢ 14 percent report marijuana as first drug of choice 


Followup Self-Report 


As part of an ongoing effort to improve the compara- 
bility of treatment outcome research, the first form of 
the questionnaire for the followup contacts with pro- 
gram completers was adapted from a survey used by 
the Prison-based Treatment Assessment Project 
headed by D. Dwayne Simpson at Texas Christian Uni- 
versity.’ Our protocol involved direct phone contact at- 
tempts for 10 days, two mail contact attempts, and fi- 
nally a request that the parole officer provide a survey 
form directly to the client at their next meeting. That 
survey was to be filled out and mailed outside of the pa- 
role office. As discussed elsewhere (Hartmann, 1996), 
comparisons showed no difference in outcome variables 
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for surveys administered through the Computer As- 
sisted Telephone Interviewing system, the mail, and 
the distribution through parole officers. At the time of 
the analysis reported here, 103 of the 188 completed in- 
terviews (55 percent) had been done by phone and 85 by 
mail (45 percent). 

Prior studies of the reliability and validity of survey 
responses of drug abusers show that addicts provide 
generally truthful and accurate information (Bonito, 
Nurco, & Schaffer, 1976). Addicts’ reports on sensitive 
topics such as drug use and criminal activity, as well as 
answers to more straightforward questions concerning 
marital status, employment, and living situation, have 
been found to be largely accurate (Ball, 1967; Maddux & 
Desmond, 1986). As discussed below, official records of 
criminal and other activity were accessed on this project 
and provided additional and necessary collaboration, as 
well as modest correction, of the self-report data. 

As of September 30, 1996, 237 former clients of the 
Ozarks Correctional Center had been released for the 3- 
month length of time requiring the beginning of followup 
efforts. As of that date, 188 3-month interviews had been 
completed, 29 men had absconded from parole or were no 
longer locatable by their parole officer and so were no 
longer in the population of potential contacts, and 5 men 
had been reincarcerated and had not yet completed a 
survey. The 188 completed interviews correspond to a re- 
sponse rate of 90.4 percent of men locatable by the sys- 
tem and 79.3 percent overall. Other evaluation efforts 
should note that the response rate increased every quar- 
ter of the project as Probation and Parole and other De- 
partment of Corrections staff and former inmates came 
to accept the slight burden of the survey in their rou- 
tines. This is further evidence that persistence and coop- 
eration are vital elements of useful assessment. 

After all is said and done, we come back to the fact 
that the OCCDTP was established to help break pat- 
terns of substance abuse and criminal activity in Mis- 
souri. The remainder of this article concentrates on 
outcome measures derived from three main sources. 
The first is available only for men who attended the 
OCCDTP, that is the 3-month followup surveys of 
graduates already described (later followup surveys at 
9, 12, 18, and 24 months still are being collected and 
analyzed). The second and third sources both were 
collected for those men and for a control group de- 
scribed later. One source was the Probation and Parole 
Needs Assessments conducted by parole officers. The 
other was the Department of Corrections Offender 
Management Information System’s (OMIS) indicator 
of re-incarceration. 

As we review the specific self-report findings, it is 
important to remember that the 29 men who were not 
locatable should, on most indicators, be classified as 
treatment failures. For example, while only 28 men (15 
percent) reported alcohol use in the 30 days preceding 


the interview, one would hypothesize that the rate of 
use was much higher among those absconders and re- 
offenders (this could raise the alcohol use rate, for ex- 
ample, to as high as 26 percent). 

The 188 completed interviews provided the following 
information on social adjustment, criminal involvement, 
drug use, and treatment after release. Additional infor- 
mation was collected on ratings of the OCCDTP pro- 
grams, ratings of counselors’ attitudes and behaviors, 
and AIDS risk assessment but are not reported here. 


Social Adjustment 


Social adjustment is thought to be a key predictive 
concept for relapse and recidivism (c.f., Polich, 1980; 
Sannibale, 1989; Maddux & Desmond, 1986). Among re- 
spondents, the most popular living arrangements are 
with parents (25 percent), spouse or partner and chil- 
dren (21 percent), and alone (16 percent). These kinds 
of arrangements tend to be more stable than living with 
friends, which was reported by only 6 percent of re- 
spondents. Living with parents, however, can be a sign 
of failed arrangements of other kinds (Hartmann, Sul- 
livan, & Wolk, 1990). 

About 62 percent feel that religion is “always ‘really 
important in your life” while about 33 percent attend 
religious services at least once a week. Only 10 percent 
report staying in touch with no family members during 
the last 3 months, and 16 percent say they often or al- 
ways have disagreements in their family relationships. 

Over 79 percent of respondents report full-time 
steady employment. About 7 percent, however, report 
either finding no work or only working irregularly 
while an additional 4 percent were not in the labor force 
(student, disabled, jail, etc.). Similarly, on earned in- 
come, the median reported is close to $240 per week. In 
future surveys, we hope to see improvement in earnings 
associated with longer time since release. 


Criminal Involvement 


More than half the respondents report being in at 
least a few arguments or fights since release. Only 
seven clients (4 percent) report participating in illegal 
activity to make money in the last 3 months. On the 
other hand, remember that there were five men rein- 
carcerated and 29 whose whereabouts were no longer 
known. As many as 41 out of 237 or 17 percent could 
therefore be reasonably classified as participating in il- 
legal activities (at least significant parole violations) 
even so soon as 3 months after release. 

Similarly, while only 24 clients report spending time 
in jail since release, the additional 34 (five of whom we 
know are in custody already) would raise the actual 
rate to 58 of 237 or 25 percent. It is an important, if pre- 
liminary, result that the 24 self-reports of arrest and 
jail plus the five reincarcerated who have not completed 
interviews would yield a reincarceration rate of 15 per- 
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cent. The rate derived from the Department of Correc- 
tions OMIS data base and given in the next section of 
this article is 16 percent. 


Drug Use 


Only 28 of the 188 respondents or 15 percent report 
even some use of alcohol in the past 30 days, and 20 
men (11 percent) report at least some use of drugs other 
than alcohol. Like the rate for jail time, these figures 
were virtually unchanged over 6 months as response 
rates increased in relation to the reliance on parole of- 
ficer distribution of surveys. Five of the men reporting 
alcohol use said they used at a rate of at least once 
every other day. Six men reported having a drink first 
thing in the morning, 17 men reported drinking more 
than they intended or wanted to, and 21 reported drink- 
ing more than three drinks within a 1-hour period. It is 
not surprising that this drinking is related, according to 
the respondents, to problems in their lives such as find- 
ing or holding jobs. 

All clients agreed to aftercare plans that stipulated 
regular attendance at self-help group meetings. Self- 
reports indicate that 80 percent of the men report at- 
tending AA or other meetings for an alcohol problem 
while 48 percent report attending NA/Cocaine Anony- 
mous or other group for drug addiction. Even for those 
men attending AA, however, about 57 percent report 
attending fewer than 26 meetings over the previous 3 
months. 

The final set of questions in the substance use section 
asked about the clients’ perceptions of their current 
need for treatment and helps to explain the attendance 
rates just discussed. Forty-four percent disagree that 
they need more treatment and that they would wind up 
back in jail if they did not continue treatment. Thirty- 
four percent believe they have too many responsibilities 
to be in a treatment program or are uncertain as to 
whether they can be. Over half (55 percent) believe they 
do not need to continue in their current treatment pro- 
gram a while longer. Finally, about half are either un- 
certain or disagree with the statement that they can 
stay drug free while living in their old neighborhood. 
Similarly, when asked about post-release treatment 
programs, only 17 percent report entering a residential 
program and about 10 percent report currently being in 
an outpatient drug treatment program. 

The self-report information shows that while the men 
were certainly doing better than in the period before in- 
carceration, they have not been transported into a new 
and ideal world. In addition to a relatively low wage 
structure, there are reports of rearrest and flight from 
parole, substantial rates of fights and arguments, some 
substance use, and some falling off in support group at- 
tendance. The incorporation of official records of arrest, 
incarceration, and other behaviors in the next section of 
this article will provide greater reliability of evidence. 
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Additionally, as more cases become available for longer 
followup periods, we will begin to uncover the patterns 
of relapse and sustained recovery that underlie these 
isolated facts. It is that fuller long-term perspective 
that will feed back to improve the treatment experience 
for future cohorts of inmates in TCs. 


Quasi-Experimental Design 


Men have been successfully completing the OCCDTP 
since roughly the first of September 1995.” To maximize 
the number of men in the study, we declared as eligible 
any graduate of the OCCDTP who had been released to 
supervision from the beginning of the program to 
March 1, 1996. This meant that all men would have 
been out of prison for at least 5 months when outcome 
records were accessed in August and yielded an experi- 
mental group of 161 men. 

This evaluation plan was designed to incorporate com- 
parisons of program graduates to a control group of male 
inmates in Missouri who had similar substance abuse 
problems and were also eligible for OCCDTP in terms of 
Custody Score, Education Score, Health, Time Remain- 
ing on Sentence when the Ozarks program opened, and 
other criteria but did not attend the program. While we 
originally had hoped to use men from a waiting list for 
OCCDTP for whom slots did not open within their win- 
dow of eligibility, that list did not materialize until far too 
late in the grant cycle to make that a feasible approach. 

We therefore worked with the Planning, Research, 
and Evaluation branch of the Missouri Department of 
Corrections (DOC) to obtain a control group matched 
on the eligibility criteria for OCCDTP and who also 
had been released between September 1, 1995, and 
March 1, 1996. The difficulty with this approach was 
that DOC databases did not contain an acceptable 
measure of substance abuse dependency—a lynchpin 
for comparison of experimental and control group 
recidivism rates. We therefore drew a much larger pre- 
liminary control group than we needed. This group was 
matched on all criteria except dependency and was 
submitted to Behavior Data Systems in Phoenix. This 
company had a contract with DOC to administer the 
Prison Inmate Inventory (PII) to Missouri inmates. 
The alcohol dependence scale and the drug dependence 
scale from this test were the favored measures of such 
problems in Missouri while this study was under way. 
We therefore kept a man in our control group if he 
had either an alcohol or drug score in the 60th per- 
centile or above. This was based both on the designa- 
tion of this level as a problem and on its matching to a 
distribution of PII scores on the OCCDTP population 
that we had run. 

Since the PII only had been administered for a short 
time, we were concerned that insufficient numbers of 
men would turn up in Behavior Data Systems records. 
In fact, of the 524 men that we submitted to them, they 
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were able to find PII scores for only 179. Fortunately, 
after cutting on the dependency scores we were still 
able to obtain a control group of 125 men to compare to 
our experimental group of 161 men. 

PII data for both experimental! and control groups 
were merged with background information and with 
the reincarceration outcome measure from DOC’s 
OMIS and with two other outcome measures derived 
from the monthly Parole Supervision Report (Probation 
and Parole Information System—PAPIS). The two out- 
come measures from the PAPIS data set were “Legal” 
(“1” means no arrests in the past 3 months, “2” means 
no convictions, one arrest in past 3 months, and “3” 
means two or more arrests, pending charge, or convic- 
tion in the past 3 months) and “Substance Abuse” (“1” 
means no drug use/alcohol abuse within 6 months, “2” 
means drug use/alcohol abuse in past 4—6 months, “3” 
means drug use/alcohol abuse in past 3 months). OMIS 
and PAPIS data were matched to all 161 members of 
the experimental group. OMIS data also were matched 
to 123 members of the control group while PAPIS data 
were able to be matched on only 113. 

A first level of comparability of the experimental and 
control groups was created by the construction of the 
control group along the dimensions of eligibility for the 
OCCDTP as outlined above. But this level of matching 
does not ensure comparability on other dimensions. We 
therefore present table 2, which displays comparative 
characteristics for the alcohol and drug dependency 
scores and several other variables on which matching did 
not occur. 


TABLE 2. COMPARISON OF EXPERIMENTAL AND 


CONTROL GROUPS 
Experimental Control 
n percent n percent 

Marital Status 

married 31 19.4 12 10.6 

divorced 42 26.3 12 10.6 

separated 9 5.6 2 1.8 

never married 78 48.8 86 76.1 

widowed 0 0 1 0.9 
Race 

white 99 61.5 78 69.6 

black 61 37.9 31 27.7 

other : 0.6 3 2.7 
Hispanic 

Hispanic 3 1.9 2 1.9 

non-Hispanic 157 98.1 102 98.1 
Alcohol Percentile Score 

0-24 11 6.8 8 7.1 

25-49 9 5.6 10 8.8 

50-74 32 19.9 42 37.2 

75-99 109 67.7 53 46.9 
Drug Percentile Score 

0-24 4 2.5 4 3.5 

25-49 9 5.6 2 1.8 

50-74 22 13.7 26 23.0 

75-99 126 78.3 81 TLT 
Mean Age 35 27 


Table 2 shows that the two groups are similar in most 
ways. However, the experimental group is somewhat 
older and therefore less likely never to be married (the 
difference is about evenly split between married and di- 
vorced) and somewhat more likely to contain African- 
American inmates. It is important to note that while 
none of these variables (age, race, or marital status) is 
significantly related to substance abuse outcomes in 
this data set, and while race and marital status are not 
related to legal outcomes, age is significantly associated 
with legal outcomes and so may confound the interven- 
tion effect. 


Results 


We do well to remember that the OCCDTP was 
established in 1993 for one reason, to help break 
patterns of substance abuse and criminal activity in 
Missouri. While these results are preliminary in that a 
relatively short time elapsed between release and out- 
come measures and in that relatively small cohorts are 
involved, the men had been on parole for at least five 
months and some as long as a year while both the ex- 
perimental and control groups numbered over 100 
members. Table 3 shows the distribution of results for 
Legal, Substance Abuse, and Reincarceration (from 
either a revocation or a new crime) outcomes for the 
two groups combined. 


TABLE 3. OUTCOME MEASURES FROM 
PAROLE SUPERVISION REPORTS 


n percent 
Legal (past 3 months) 
no arrests 195 79.9 
no convictions, 1 arrest 13 5.3 
2+ arrests, pending charge, or conviction 36 14.8 
(244) 
Substance Abuse 
no drug use/alcohol abuse within 6 months 159 65.2 
drug use/alcohol abuse in past 4~6 months 27 11.1 
drug use/alcohol abuse in past 3 months 58 23.8 
(244) 
Reincarcerated 
Yes 60 21.3 
No 222 78.7 
(282) 


Because of the small numbers in the second category 
of the first two outcome variables and because only the 
first category represents a successful outcome, we re- 
coded both variables by combining the second and third 
categories. This yields 79.9 percent success and 20.1 
percent failure on Legal and 65.2 percent success and 
34.8 percent failure on Substance Abuse. 

Table 4 displays the cross tabulation of these two 
major outcome measures (Legal and Substance Abuse) 
taken from parole reports and the reincarceration out- 
come taken from the DOC database (OMIS) against 
group membership. 
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AND GROUP MEMBERSHIP (%) 
Group 
Control Experimental 
Legal 
no arrest in past 3 months 72 72.0 123 85.4 
other 28 28.0 21 14.6 
chi sq = 6.6(1) p = .01** 
Group 
Control Experimental 
Substance Abuse 
no substance abuse 
within 6 months 62 62.0 97 67.4 
other 38 38.0 47 32.6 
chi sq = .747(1) p = .387 
Group 
Control Experimental 
Reincarcerated 
Yes 34 27.6 26 16.4 
No 89 72.4 133 83.6 


chi sq = 5.278(1) p = .022* 


The results for Legal are impressive. The experimen- 
tal group was significantly less likely to recidivate than 
the control group. While only 14 percent of the experi- 
mental group was arrested or convicted during the fol- 
lowup period, almost twice as large a proportion of the 
control group was. This difference is significant at the 
.01 level, well beyond the standard .05 standard for sig- 
nificance. Given the high correspondence between rear- 
rest and reincarceration, it is not surprising that the 
reincarceration outcome also shows a significant ad- 
vantage for the experimental group. 

The results for Substance Abuse are also in the ex- 
pected direction but do not achieve statistical signifi- 
cance. On the other hand, recall from table 2 that the 
experimental group was somewhat older and may 
therefore have had more entrenched abuse problems. 
The facts that abstinence levels are so high and that 
the link of usage and crime has been mitigated are pos- 
itive signs in this arena. 


Conclusion 


We believe that the success achieved to this point by 
graduates of the OCCDTP is encouraging, both com- 
pared to standard recidivism rates and because the pro- 
gram seems to be affecting the attitudes and behaviors 
it sought to. We have only scratched the surface of this 
set of data and only begun the collection of the long- 
term followup data sets that are planned. The potential 
for understanding the impact of the TC intervention in 
relation to motivation to change, volunteers versus 
court-ordered participants, family support structures, 
aftercare variation, and the host of individual, legal, 
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family, and abuse history variables we have put to- 
gether is exciting. Especially as this work becomes 
more common and is done according to more standard 
measures and data collection procedures, it will con- 
tribute to a much better understanding of patterns of 
relapse and recovery among dependent persons and to 
a more efficient and progressive treatment of such per- 
sons within and beyond the correctional setting. 


NOTES 


‘We gratefully acknowledge the assistance of the Texas Christian 
University group in this effort. 


This analysis is of program completers. Program failures also will 
be analyzed at such time as a sufficient number of such men have 
been out of prison for an adequate followup time. 
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The Evolution of Officer Safety Training 
in the Federal Probation and 
Pretrial Services System 


By PAUL W. BROWN AND MarK J. MAGGIO* 


has become more dangerous (Cohn, 1997). More 
offenders have serious drug histories and have 
little hesitation in using violence. However, the danger 
in probation and parol. work also frequently comes 
from unexpected quarters. Recent hazardous incidents 
from the federal probation and pretrial services system 
illustrate this. A U.S. probation officer was returning to 
a sheriff's office parking lot to leave his government car 
and pick up his own car at the end of the day. He was 
approached by three males, who robbed and assaulted 
him at gunpoint and stole his credentials and govern- 
ment vehicle. In another case a U.S. probation officer 
was making a pretrial home visit when the defendant 
took the officer hostage and threatened to shoot both 
the officer and himself with a shotgun. The defendant 
was an ex-police officer charged with stealing drugs 
being held by his department. In another incident a 
US. probation officer was threatened by someone with 
a gun in an apartment complex and by a person with a 
knife on the street, all during the same home visit. 
Concern about the hazards probation officers face 
has underlined the need to give every officer the bene- 
fit of safety training. Safety training encompasses 
everything from instructing officers in mental aware- 
ness survival techniques and skills such as verbal judo 
to the use of lethal force. Officers frequently cite safety 
training as their most critical need. Officers need to feel 
relatively safe and prepared to defend themselves, 
when necessary, if they are to be expected to provide re- 
alistic and effective supervision of offenders in the com- 
munity. Without proper safety equipment and training, 
officers will either not do the job that the public expects 
of them or will put both themselves and others in dan- 
ger by, for example, arming themselves without the 
proper authority, training, and guidelines in the use of 
lethal force. Safety training should not give officers a 
false sense of security that encourages them to take un- 
necessary risks but should give them a realistic means 
of survival when needed. 


Pir eone AND parole officers think their work 


*Mr. Brown is firearms and training administrator, Federal 
Corrections and Supervision Division, Administrative Office 
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Both the Administrative Office of the U.S. Courts and 
the Federal Judicial Center play a role in training U.S. 
probation and pretrial services officers. As for safety 
training, the Administrative Office—which provides ad- 
ministrative support to the federal court system—is re- 
sponsible for firearms and pepper spray training. The 
Federal Judicial Center—which oversees the judiciary’s 
programs of continuing education, training, and re- 
search—is responsible for other aspects of safety train- 
ing. The Administrative Office trains and certifies fire- 
arms instructors, who then provide firearms training to 
officers in their respective districts. Also, the Adminis- 
trative Office provides a pepper spray training manual 
and videos for district trainers to use in-district to pre- 
pare officers to carry and use the spray in defensive sit- 
uations. The Federal Judicial Center conducts officer 
safety seminars in-district and also provides awareness 
training in dealing with special needs offenders such as 
prison and street gangs and mentally ill offenders. 

This article examines the development of national of- 
ficer safety training in the federal probation and pre- 
trial services system. It describes the efforts of the Ad- 
ministrative Office of the U.S. Courts and the Federal 
Judicial Center, in the past two decades, to train US. 
probation and pretrial services officers to carry out 
their duties safely. The article explains how issues 
other than safety were the focus of training during the 
system’s early years, how officer authority to carry 
firearms—and training to accompany it—evolved, and 
how national officer safety training has been fine-tuned 
in the last decade. The future of safety training in the 
federal probation and pretrial services system also is 
discussed. 


Lack of Safety Training in the Early Years 


Considering that the federal probation system has 
existed since 1925, safety training is a relatively new 
initiative. Safety training was practically nonexistent 
in the early years, though officers did receive other 
types of training. Regional training institutes, begun in 
1930 and sponsored by the Administrative Office’s Pro- 
bation Division, constituted most of the early formal in- 
service training. These institutes lasted about a week 
and were held every other year. As noted by Smith 
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(1997), they usually were held on university campuses 
and taught by academicians and corrections profession- 
als including representatives of the Board of Parole and 
the Bureau of Prisons. Thirty-two officers attended the 
first institute in Louisville, Kentucky, in August 1930. 
The curriculum, focusing on casework and “on everyday 
problems met by probation officers” (Sharp, 1951), did 
not include officer safety as a topic. The institutes were 
the only source of training until the Federal Probation 
Service Training Center was established. 

Meeker (1951) addressed the development of the sys- 
tem’s first national training center, the Federal Proba- 
tion Service Training Center, established in Chicago in 
1949 by action of the Judicial Conference of the United 
States, the primary policy-making body of the federal 
courts. The Center was a joint effort of the Administra- 
tive Office and the probation office in the Northern Dis- 
trict of Illinois and continued until 1972. New officers 
attended 2-week orientation sessions there, and the 
Center also offered in-service training for experienced 
officers. Again, the emphasis was on casework. Chief 
Judge John P. Barnes noted in his speech at the first 
orientation session: “Probation officers have tremen- 
dous responsibility in that they must combine the abil- 
ities of an administrator, an investigator, a personal 
and family counselor, and, on occasion, an enforcement 
officer.” The curriculum did not address the dangers of 
the enforcement aspect of the job. 

The Federal Probation Service Training Center’s 
focus on training officers to help offenders is under- 
standable. The site for the Center was chosen because 
of the social work training of the Chicago probation of- 
fice staff and the resources of the Social Services Ad- 
ministration of the University of Chicago; both entities 
provided Center instructors. As a 10th anniversary re- 
port on the Center notes, 


To bring to the officers’ attention the latest investigative and treat- 
ment techniques, the Center has depended on the University of 
Chicago, Loyola University, and the representatives of many com- 
munity service and welfare organizations in the area. Instructors 
in the fields of community organization, casework, social group 
work, public welfare administration, sociology, and law are a regu- 
lar part of the program. (Sharp, 1960) 


Officers apparently did not feel slighted. A summary of 
evaluations of officers who attended orientation did not 
mention that officers noted a need for safety training. 
Regional training agendas, beginning with one for a 
conference in San Antonio, Texas, in 1938, showed the 
same themes for many years: casework; practical work 
issues such as investigations, supervision, and case 
recording; and cooperation with sister agencies. A 1941 
conference in Dallas, Texas, featured, among other topics, 
prison classification, understanding delinquent behavior, 
the family and the delinquent, working with emotionally 
unstable offenders, youth and crime, crime and the com- 
munity, and parole supervision. A review of 68 agendas 


for training conferences between 1938 and 1972 revealed 
no mention of officer safety training. In fact, a regional 
training institute held as recently as 1972 addressed 
much the same topics as institutes in the 1930s had. 


Firearms, the First Safety Tool 


Firearms and probation and parole officers have long 
stirred controversy in community corrections (Brown, 
1990; Cohn, 1997), but most officers probably have con- 
sidered firearms to be the ultimate officer safety tool. 
Even though firearms were for a long time taboo in pro- 
bation work, federal probation officers have carried guns 
from the system’s earliest years. The first reference to an 
armed U.S. probation officer appears in the November 
1935 edition of Ye News Letter, Federal Probation’s pre- 
decessor. It was a memorial to U.S. Probation Officer 
Joseph Delozier of the Northern District of Oklahoma, 
who died from an accidental gunshot wound 8 years after 
the first federal probation officers were hired: “On Sep- 
tember ninth starting off on a trip, while getting out of 
his car, [Delozier] dropped his revolver which fell on the 
hammer, discharged a bullet that caused his life to ebb 
away within the hour” (“In Memoriam,” 1935). Interest- 
ingly, the article reflected no concern, warning, or contro- 
versy about Delozier being armed. 

Brown (1990) researched the origins of the firearms 
program in the Southern District of Texas probation of- 
fice, arguably the first federal probation office to have a 
formal firearms training program. The district is an ex- 
ample of those that permitted probation officers to 
carry firearms without actual legal authority to do so. 
According to Fifth Circuit Senior Judge Reynaldo G. 
Garza, “no one ever challenged the right of a federal 
probation officer to carry a firearm in spite of question- 
able legal authority to do so” (personal communication, 
August 16, 1989). The tradition of officers carrying 
firearms in the Southern District of Texas went all the 
way back to the first officer appointed there, J.M. 
Stonecipher, who entered on duty in 1931. He and other 
probation officers were known to carry weapons on 
duty 3 years before Federal Bureau of Investigation 
agents were authorized to do so in 1934. 

The authority for federal probation officers to carry 
firearms—and official training to accompany the au- 
thority—was a long time coming. For many years, na- 
tional policy did not prohibit—but did discourage—car- 
rying firearms. For years, such a stance was consistent 
with firearms policies in most state and local probation 
and parole agencies. Not until 1996 in the federal sys- 
tem was the long-time official presumption that officers 
should not carry firearms discontinued. At that time, 
statutory authority to carry firearms replaced policy. 
Today, U.S. probation and pretrial services officers in 81 
districts are armed, and the Administrative Office has 
in place a national firearms training program that cer- 
tifies—and recertifies—officers to carry firearms. 
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The history of firearms policy in the federal probation 
and pretrial services system is revealed in the Proceed- 
ings of the Judicial Conference and in system manuals. 
The first national publication to address U.S. probation 
officers carrying firearms was the 1949 United States 
Probation Officers Manual, which did not prohibit but 
discouraged as inappropriate the practice of carrying 
firearms, as did the 1962 edition of the manual. In 1975 
the United States Probation System Administrative 
Manual still discouraged officers from carrying fire- 
arms but listed certain conditions under which fire- 
arms could be carried (“consistent with state law,” with 
“written approval of the court,” and with “appropriate 
training”). The Judicial Conference, which had ap- 
proved the policy in 1973, “expressed grave reserva- 
tions as to arming probation officers” (Administrative 
Office of the U.S. Courts, 1974). Then, after considering 
and then rejecting the notion of seeking statutory au- 
thority for officers to carry firearms, the Judicial Con- 
ference in 1975 agreed to a policy that left the decision 
to arm officers up to each district court. The policy 
nonetheless continued the general presumption that of- 
ficers should not be armed (Administrative Office of the 
U.S. Courts, 1975). 

In 1985 the Judicial Conference’s Committee on the 
Administration of the Probation System addressed the 
1975 policy, which required a probation officer to com- 
plete an “approved training program” as one of the con- 
ditions for carrying a firearm. Because national policy 
on firearms training was not specific, each district set 
its own training standards, resulting in a panoply of 
training programs and policies. The Committee was 
concerned that officers were receiving law enforcement 
firearms training more appropriate for police officers. 
In 1985 the Committee approved a firearms training 
program and policy developed by the Administrative 
Office’s Probation Division. 

The new training program and policy were imple- 
mented in 1987, when the first district firearms in- 
structors were trained and certified in 2-week instruc- 
tor schools designed by the Division. That year, 58 
probation and pretrial services officers were trained to 
serve as their districts’ firearms instructors by FBI and 
Administrative Office instructors. The Division acted as 
the certifying agency for district firearms instructors, 
and the FBI provided the training. By 1991, the Divi- 
sion had assumed full responsibility for training dis- 
trict firearms instructors, handling both certifying and 
training. Having federal probation and pretrial services 
system personnel conduct the training has helped en- 
sure that the training is consistent with the system’s 
mission and philosophy. The Division also published the 
Firearms Training Program for United States Proba- 
tion and Pretrial Services Officers: Instructors Manual, 
which described the required in-district training pro- 
gram and outlined national policy. The manual, which 
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has been modified since its original publication in 1988 
to incorporate new training concepts and firearms poli- 
cies, sets in-district training and testing standards for 
qualifying and requalifying officers to carry firearms. 

The 1975 Judicial Conference firearms policy re- 
quired districts to obtain clearance from state jurisdic- 
tions before officers could carry firearms. Because of the 
complications such a requirement caused, the Division 
sought to change the 1975 policy and in 1990 asked the 
Committee to endorse statutory authority for probation 
and pretrial services officers to carry firearms. Conse- 
quently, in 1991, the Judicial Conference initially ap- 
proved draft legislation: 


At this session, on recommendation of the Committee on Criminal 
Law and Probation Administration, the Judicial Conference ap- 
proved draft legislation to authorize United States probation and 
pretrial services officers, with the approval of their courts, to carry 
weapons under regulations adopted by the Director of the Admin- 
istrative Office. Such legislation would (a) correct the situation in 
which the security of probation and pretrial services officers is left 
to the vagaries of state law; (b) remove the uncertainty of the au- 
thority of officers who must cross state lines in the course of their 
duties; and (c) clarify the removability from state court of a civil ac- 
tion arising out of the use of a firearm by an officer under 28 U.S.C. 
1442 (Administrative Office of the U.S. Courts, 1991, p. 17). 


The legislation first was introduced in 1992 as part of 
the Federal Courts Improvement Act in the 102nd Con- 
gress, 2nd Session. After several years of failing to ob- 
tain congressional approval, Senate Bill 1887 was 
passed by the Senate on October 3 and by the House on 
October 4 and signed by the President on October 19, 
1996. Public Law No. 104-317, 110 Stat. 3847 (October 
19, 1996) amends sections 3603(9) and 3154(13) of title 
18, United States Code, which enumerates the duties of 
the probation officer and the pretrial services officer re- 
spectively. Added to both sections was that 


if approved by the district court, [officers] be authorized to carry 
firearms under such rules and regulations as the Director of the 
Administrative Office of the United States Courts may prescribe. 


The Director’s firearms regulations were approved by 
the Judicial Conference in 1997. They replace the Judi- 
cial Conference policy of 1975 that authorized officers 
to carry firearms. The regulations require that officers 
be specifically trained to carry and use firearms, that 
they complete the national firearms training program 
and qualify to carry a firearm. The national firearms 
training program is much the same as it was under the 
Judicial Conference firearms policy. Officers must com- 
plete a 3-day firearms training program and demon- 
strate their knowledge and skills by passing a written 
examination and two shooting tests. 


Other Training and Information Initiatives 


The Administrative Office also has offered guidance 
in the use of pepper spray and has provided informa- 
tion to officers on various aspects of safety. 
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Pepper Spray 


Although some districts already had approved the 
use of personal defense sprays such as Mace, Oleoresin 
Capiscum (OC) was the first defense spray approved 
nationally for officer use, by the Administrative Office 
in December 1990. Little in the way of training was pro- 
vided other than a recommendation that districts show 
a training video distributed by the manufacturer of the 
approved OC product and that they adopt a recom- 
mended OC policy statement. In 1994 the Federal Cor- 
rections and Supervision Division (what used to be the 
Probation Division) followed up by sending to all dis- 
tricts a California Peace Officers Standards and Train- 
ing OC training video. The following year the Federal 
Judicial Center media library made available another 
OC videotape, OC Aerosol Use in Law Enforcement. 
Then, in 1996, the Judicial Conference approved a for- 
mal OC training program including a comprehensive 
training manual for district use. 


Officer Safety Updates 


In June 1992 the Federal Corrections and Supervi- 
sion Division began issuing an officer safety bulletin 
called the Officer Safety Update. The bulletin originally 
served as a way to keep firearms instructors up to date 
on the firearms program and to share information but 
eventually shifted to emphasize officer safety generally. 
It now is published every 2 months and offers the latest 
information about seminars, videos, books, and equip- 
ment; articles reprinted from corrections and law en- 
forcement journals; summaries of system hazardous in- 
cidents; and training tips and bulletins. The Update 
also reports on safety programs initiated by various 
federal probation and pretrial services offices around 
the country; these reports allow districts to learn from 
what other districts are doing. Thirty-five issues of the 
Officer Safety Update, a total of more than 700 pages of 
information, have been published as of December 1997. 


Hazardous Incident Statistics 


For more than a decade, a tally of hazardous inci- 
dents experienced by U.S. probation and pretrial ser- 
vices officers has been published in News and Views, 
the system’s biweekly newsletter. Listed are the types 
and number of incidents such as assaults, intimidation, 
threats, and animal attacks; the perpetrator, whether it 
be the offender, family members, others, or unknown 
parties; and the location including the office, field, 
court, or other place. The statistics offer a realistic pic- 
ture of the types of hazardous incidents officers actu- 
ally are experiencing across the country and are useful 
in designing and conducting national safety training. 


Safety Chapter 


For the first time, in 1996 the Administrative Office’s 
policy manual, the Guide to Judiciary Policies and Pro- 


cedures, included a stand-alone chapter on safety. The 
topics covered were staff safety programs, office safety, 
field safety, mental preparedness, physical prepared- 
ness, the use of force continuum, the use of Oleoresin 
Capiscum, firearms policy, and hazardous incidents and 
reporting requirements. The chapter is an indication of 
the importance the system has placed in recent years 
on safety, an issue rarely addressed in earlier manuals. 


The Evolution of a Safety Curriculum 


As the Administrative Office was addressing fire- 
arms and OC training, other officer safety concerns 
began to surface. What became apparent was that 
safety training involved a good deal more th:n just 
firearms and OC. There was a myriad of safety topics 
that needed to be addressed, and addressed consis- 
tently. Therefore, the Federal Judicial Center began de- 
veloping other safety training programs to help officers 
conduct themselves safely in the office and in the field. 

An increasing number of requests from probation and 
pretrial services offices around the country for more 
safety training led the Federal Judicial Center, in the 
late 1970s and early 1980s, to contract with a vendor to 
deliver crisis intervention training. The program, which 
focused on crisis defusion techniques, was first intro- 
duced in Washington, DC, at the Federal Judicial Cen- 
ter’s training site. About 20 officers were trained at each 
session. The week-long program taught officers verbal 
diffusion techniques through lecture and role playing. 

Shortly after launching the crisis intervention train- 
ing, the Federal Judicial Center decided to develop and 
package its own safety curriculum, train officers as fac- 
ulty, and deliver this training around the country. The 
plan came to fruition in 1986 with the first Center- 
designed safety curriculum, Staff Safety. This 2-day 
program, developed in conjunction with representatives 
from probation, pretrial services, and the Federal Cor- 
rections and Supervision Division of the Administrative 
Office, provided officers and support staff with safety 
recommendations and guidelines covering office and 
field work. 

Staff Safety was the first major safety program de- 
veloped by the Federal Judicial Center that presented a 
comprehensive approach to safety training for officers 
and support staff. The program addressed safety aware- 
ness, basic crisis intervention, and various kinds of 
safety threats in the office and the field. Videos pro- 
duced by the Center presented officers and staff with 
various scenarios depicting verbally abusive and 
threatening offenders. Participants then were chal- 
lenged to describe the measures they would take to 
manage these situations in ways that would maximize 
their safety and diffuse the situations. Staff Safety was 
presented nationally from 1987 through 1989 to several 
thousand officers and support staff members. The Cen- 
ter had completed the development phase for Staff 
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Safety when U.S. Probation Officer Thomas Gahl, 
Southern District of Indiana, was ambushed and killed 
by a probationer during a home contact on September 
22, 1986. The Center decided to dedicate the Staff 
Safety program to the memory of Tom Gahl. 

A few years later, the Federal Judicial Center initi- 
ated the next generation of officer and staff safety 
package programs. Development of Officer Safety: 
Strategies for Survival began in 1992. Like Staff Safety, 
Strategies for Survival was a 2-day curriculum pack- 
age, but its target audience was solely probation and 
pretrial services officers. While the new program cov- 
ered some of the same ground, the Center produced 
new and updated videos for it, including one that ad- 
dressed critical incidents and victim impact. 

Victim impact was a new addition to the safety cur- 
riculum. Here officers began talking about what if, de- 
spite training, skills, and expertise, something did hap- 
pen either in the field or in the office to traumatize or 
injure officers or support staff members. How would they 
respond? What could be done to help officers and staff get 
through a tragedy? A highlight of the victim impact seg- 
ment was a video in which federal probation and pretrial 
services officers related critical incidents they had per- 
sonally experienced on the job. It included an indepth in- 
terview with U.S. Probation Officer Ron Smith, Western 
District of Kentucky, who told of being threatened in his 
office, at gunpoint, by an offender on his caseload. Ron’s 
message from that life-threatening encounter drove 
home a lesson in officer safety to everyone who watched 
the interview: “Complacency can get you killed.” 

Strategies for Survival was offered for 3 years, a pe- 
riod during which more than 3,500 federal probation 
and pretrial services officers were trained. During this 
time, planning also began for safety training especially 
for probation and pretrial services administrative staff. 
In many respects the support staff plays a critical role 
in helping to ensure sound and effective safety prac- 
tices in the office. Indeed, administrative employees 
often are the “first line of defense” in the office since 
they often are the persons offenders and defendants en- 
counter first when reporting to the office. The Federal 
Judicial Center viewed safety training for administra- 
tive staff as a logical step in emphasizing the impor- 
tance of a team approach to officer safety. As with pre- 
vious programs, the Center formed an advisory 
committee, and the First Line Safety program was born. 
It was a 1-day package program for administrative staff 
that not only addressed many of the same concepts 
covered in the Strategies program, but also included 
lessons designed specifically for administrative em- 
ployees. In addition, the Center produced a scenario- 
based video for the First Line program that highlighted 
issues and concerns specific to this audience. 

The latest safety training offering from the Federal 
Judicial Center is the Applied Officer Safety (AOS) pro- 
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gram. After years of providing classroom-based safety 
training, the Center decided to develop a scenario- 
based training program that took officers out of the 
classroom and placed them in a controlled, stress- 
inducing learning environment. For those who have 
never experienced scenario training, it involves the ap- 
plication of classroom theory within the context of sim- 
ulated, real-life situations. Scenarios are scripted and 
contain specific training objectives whose purpose is to 
1) increase the potential for optimal learning and 2) en- 
sure that the scenario is conducted in a controlled and 
safe environment. 

The goal of scenario-based training is to promote a 
mind-set that endures beyond the training exercise. It is 
achieved through the use of realistic scenarios, hard data 
to eliminate subjective debate, and facilitators who coach 
rather than lecture. The rationale for using this ap- 
proach is based on two assumptions: 1) the best learning 
comes from the most stressful situations and 2) trainees 
taught this way learn about what really matters. 

The AOS program consists of nine scenarios, which 
are presented, complete with training objectives and 
role-player instructions, in the AOS in-district facilita- 
tor’s guide. Scenarios address situations that occur dur- 
ing home, field, and employment contacts. For example, 
one of the home contacts involves a defendant, on su- 
pervised release for armed robbery, who has a record of 
assaults, robberies, and gun possession. In this sce- 
nario, two officers are making a home contact to assess 
the residence. One of the employment contacts involves 
an officer conducting employment verifications and en- 
countering some difficulties with the offender’s em- 
ployer. Each scenario is based on an actual hazardous 
incident that occurred in the federal probation and pre- 
trial services system. Trainers take great care to estab- 
lish a realistic setting for the scenario and to ensure 
that the role players clearly understand the objectives 
of each exercise. 

A very effective teaching tool used in the AOS pro- 
gram has been to videotape the scenarios to show how 
participants reacted in certain situations. This provides 
the “hard data” that are integral to scenario-based 
training. Having the chance immediately to see their 
performance in a scenario allows officers the opportu- 
nity to “objectively” view and assess their performance. 
Because “the camera doesn’t blink,” officers get a true 
picture of their behavior in stressful situations. 

For long-term learning to occur, students must be- 
come their own teacher. Thus, the facilitator’s role in 
the AOS program is to promote self-learning. The facil- 
itator achieves this through coaching, advising, men- 
toring, and directing officers throughout the training. 

One of the unwritten purposes of the design of the 
AOS program was to complement the district safety 
academies that have been springing up around the 
country and that were started in the Eastern District of 
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California probation office. These safety academies are 
sponsored by the districts and taught by officers from 
the host district. Federal probation and pretrial service 
offices nationwide have sent officers to these week-long 
programs that feature scenario-based training as but 
one component of a comprehensive safety training 
package. Academies also include extensive firearms 
and defensive tactics training as part of the curriculum. 
Initiatives such as the safety academies are yet another 
example of the evolution of safety training in the pro- 
bation and pretrial services system. Many districts 
have formed safety committees, which are most often 
groups of officers and support staff who make recom- 
mendations on safety issues and plan safety training 
events for the district. In addition, districts have initi- 
ated defensive tactics training for their staff members 
and conducted ongoing scenario-based training. 

In its first year, more than 1,000 officers were trained 
in the AOS program, and the comments from officers 
attending these programs were overwhelmingly favor- 
able. Districts presenting the safety academies are re- 
ceiving similar praise. What might this mean for the fu- 
ture of safety training? Are there yet aspects of safety 
in which federal probation and pretrial services officers 
need training? We will address these questions in the 
final section. 


Next Steps 


Aftermath of Safety Training 


Safety training has evolved significantly in the fed- 
eral probation and pretrial services system in a few 
short years. Classroom safety training is standard oper- 
ating procedure now for most districts, and scenario- 
based training is quickly gaining ground. As for the fu- 
ture of safety training, scenario-based training very 
likely will continue to evolve. Educators and researchers 
have long acknowledged that adults learn best by doing, 
and scenario training offers further proof for this posi- 
tion. So, what is the Federal Judicial Center learning 
from conducting scenario training, and how is it then 
weaving this knowledge into future training programs? 

Certainly one of the lessons thus far is that trainers 
always must encourage participants to “go back to the 
basics.” While classroom instruction has helped estab- 
lish a foundation, it alone does not suffice in driving 
home important lessons. No direct correlation exists be- 
tween the amount of training someone has had and 
that person’s skill level unless the individual “buys 
into” what is being taught and maintains a personal 
commitment to rehearsing these skills. 

While the Federal Judicial Center encourages AOS 
facilitators to allow their participants to “self-learn,” 
trainees make mistakes in scenario training that could 
potentially be lethal. What do trainers do when it be- 
comes obvious that participants do not understand a 


safety policy or practice? It is incumbent upon each of- 
fice to develop a comprehensive safety program that in- 
cludes what law enforcement calls “remedial training.” 
What districts choose to call this type of training is not 
important. What is important is that they, in fact, do it. 
It is not enough to employ scenario training in-district 
without a plan for dealing with the problem behaviors 
that participants may display that are potentially dan- 
gerous to themselves and others. This is not about giv- 
ing participants “correct answers,” but rather helping 
them to shape the appropriate “mental mindset.” 


Use-of-Force Continuum 


The use-of-force continuum is still a new concept for 
federal probation and pretrial services officers, and of- 
ficers need additional training in this area. The use-of- 
force continuum is a training concept or tool designed to 
provide officers with guidance on the proper level of 
force to use when faced with varying levels of threat 
from an offender or others. Throughout the country, of- 
ficers, supervisors, and chiefs discuss the use of fire- 
arms in their districts. Policies are written, instructors 
are trained, and officers receive regular training in 
handling and using firearms. Some districts also have 
programs to train officers in the use of pepper spray 
and in defensive tactics. To complete the circle of safety 
training, officers must understand how each of these 
programs is woven into the use-of-force continuum and 
how the continuum can be applied in real-life settings. 


Computer-Based Safety Training 


Sometime soon officers and staff very likely will be 
able to go through safety training programs at their 
convenience at their own computers. In fact, many offi- 
cers already have experienced this method of training 
in computer-simulated “shoot, don’t shoot” programs 
such as the Firearms Training System (FATS). In the 
future, officers may be able to download a safety cur- 
riculum complete with videotaped scenarios depicting 
various situations. For instance, the monitor would 
show a series of questions to which the trainee would 
respond, and the responses would guide the behavior 
of the actors in the video. Needless to say, not ail 
computer-based training would need this level of so- 
phistication. But with constant improvements in tech- 
nology, one can expect training such as described here 
to become part of a comprehensive safety program in 
the years to come. 


Conclusions 


In the last two decades, national officer safety train- 
ing in the federal probation and pretrial services sys- 
tem has increased from virtually nothing before the 
late 1970s to a comprehensive range of training pro- 
grams and resources. Now firearms instructors are 
trained with some of the most modern training equip- 
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ment and concepts, training that officers themselves 
implement in their own districts. The districts also 
have a comprehensive pepper spray training manual 
and various pepper spray training videotapes. Begin- 
ning in 1977, the Federal Judicial Center initiated offi- 
cer safety seminars, which have culminated with a 
state-of-the-art, scenario-based training program that 
allows officers to make use-of-force decisions in an en- 
vironment that provides a realistic but safe training ex- 
perience. The Center media library has an extensive 
list of officer safety videotapes including a large selec- 
tion of crisis intervention tapes. These resources have 
helped raise officer safety consciousness and provided 
the tools to help ensure that federal probation and pre- 
trial services officers return home safely each night. 

Perhaps, though, the greatest measure of progress in 
the evolution of officer safety training has been the 
level of commitment of officers, supervisors, and chiefs 
toward this endeavor. This commitment must continue. 
It must evolve along with other aspects of the job such 
as automation, team-based management, and supervi- 
sion approaches. To fall into the trap of thinking “we’ve 
done enough safety training” would be the undoing of 
all that has preceded. For years now officers have been 
told “safety is a lifestyle—survival is the outcome.” To 
maintain a safe lifestyle, officers must continue the 
commitment to grow, and trainers must continue the 
commitment to train. 
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Victim Experience of Meeting 
Adult vs. Juvenile Offenders: 
A Cross-National Comparison 


By Mark S. UMBREIT, PH.D., AND WILLIAM BRADSHAW, PH.D.* 


C RIMINAL JUSTICE policymakers throughout 
North America increasingly have tried to re- 
spond to the needs of victims of crime, particu- 
larly during the last two decades. With the focus upon 
crime being a violation of the state, individual victims 
are most often left entirely out of the process, with few 
opportunities to express their needs for information 
about the crime, to let the offender know how the crime 
affected their life, or to obtain some form of restitution. 
Victim impact statements, legislatively mandated vic- 
tim rights, victim panels that present their stories to of- 
fenders, and increased participation in the court 
process are among the many reforms of recent years 
(Young, 1993). 

One of the more unusual but potentially beneficial 
victim services to develop widely throughout North 
America and Europe in recent years is victim-offender 
mediation (Galaway & Hudson, 1996, 1990; Umbreit & 
Greenwood, 1997; Umbreit, 1995b, 1993a; Wright & 
Galaway, 1989; Wright, 1996). Through meeting the of- 
fender and engaging in a process of dialogue, victims 
are able to play an active role in holding their offender 
accountable and receiving both emotional and material 
assistance. This article will examine the impact of 
victim-offender mediation on crime victims and 
whether there is a differential impact upon victims who 
meet with adult offenders versus juvenile offenders. 
This study draws upon data from a study of two well- 
developed programs, one in Winnipeg, Manitoba (adult 
offenders) and the other in Minneapolis, Minnesota (ju- 
venile offenders). 

Victim-offender mediation and dialogue is a process 
that provides interested victims of primarily property 
crimes and minor assaults the opportunity to meet of- 
fenders, in a safe and structured setting, with the goal of 
holding offenders directly accountable for their behavior 
while providing importance assistance and compensa- 
tion to victims (Galaway & Hudson, 1990; Marshall & 
Merry, 1990; Umbreit, 1994a; Zehr, 1990). With the as- 
sistance of a trained mediator, victims are able to let of- 
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fenders know how the crime affected them, to receive 
answers to questions they may have, and to be involved 
directly in developing a restitution plan for offenders to 
be accountable for the losses victims incurred. Offenders 
are able to take direct responsibility for their behavior, 
to learn the full impact of what they did, and to develop 
a plan for making amends to the person(s) they violated. 
Some victim-offender mediation programs are called 
“victim-offender reconciliation,” “victim-offender meet- 
ings,” or “victim-offender conferences.” 

In some programs, cases primarily are referred to 
victim-offender mediation as a diversion from prosecu- 
tion, and if the agreement is successfully completed 
charges are dropped. In other programs, cases are re- 
ferred primarily after the court has accepted a formal 
admission of guilt, with the mediation being a condition 
of probation (if the victim is interested). Some programs 
receive case referrals at both the diversion and post- 
adjudication level. Most cases are referred by officials 
involved in the juvenile justice system, although some 
programs also receive referrals from the adult criminal 
justice system. Judges, probation officers, victim advo- 
cates, prosecutors, defense attorneys, or police can 
make referrals to victim-offender mediation programs 
(Galaway & Hudson, 1990; Umbreit, 1995c). 

Victim-offender mediation is different from other 
types of mediation. Mediation is being used in an in- 
creasing number of conflict situations such as divorce 
and custody, community disputes, commercial disputes, 
and other civil court-related conflicts. In such settings, 
the parties are called “disputants,” with an assumption 
that they both are contributing to the conflict and 
therefore need to compromise to reach a settlement. 
Often, mediation in these setting is focused heavily 
upon reaching a settlement, with a lesser emphasis 
upon a discussion of the full impact of the conflict upon 
their lives. 

In victim-offender mediation, the involved parties are 
not “disputants.” One clearly has committed a criminal 
offense and has admitted doing so. The other clearly 
has been victimized. Therefore, the issue of guilt or in- 
nocence is not mediated. Nor is there an expectation 
that crime victims compromise and request less than 
what they need to address their losses. While many 
other types of mediation are largely “settlement dri- 
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ven,” victim-offender mediation is primarily “dialogue 
driven,” with the emphasis upon victim healing, of- 
fender accountability, and restoration of losses. 

Most victim-offender mediation sessions do in fact re- 
sult in a signed restitution agreement. Many programs 
report an agreement rate of 95 percent or more. This 
agreement, however, is secondary to the importance of 
the initial dialogue between the parties that addresses 
the victims’ emotional and informational needs that are 
central to their healing and to the offenders’ develop- 
ment of victim empathy, which can lead to less criminal 
behavior in the future. Studies (Coates & Gehm, 1989; 
Umbreit & Coates, 1992, 1993; Umbreit, 1994a) consis- 
tently have found that the restitution agreement is less 
important to crime victims than the opportunity to talk 
directly with the offender about how the victims felt 
about the crime. 

The practice of victim-offender mediation is grounded 
in restorative justice theory (Galaway & Hudson, 1996; 
Umbreit, 1994a; Zehr, 1990), which emphasizes that 
crime first should be perceived as an act against indi- 
viduals within the context of community, rather than a 
violation of a legal abstraction called the state. While 
not denying that the state clearly also has an interest 
in preventing and resolving criminal conflict, restora- 
tive justice offers a process by which those most directly 
affected by crime—the victim, community, and 
offender—have an opportunity to be involved directly 
in responding to the incident, holding the offender ac- 
countable, offering emotional and material assistance 
to the victim, and working toward the development of a 
safe and caring community for victim and offender. 

From the inception in 1974 in Kitchener, Ontario, of 
the first victim-offender mediation program, many crim- 
inal justice officials have been quite skeptical about vic- 
tim interest in meeting the offender. Victim-offender 
mediation clearly is not appropriate for all crime vic- 
tims. In all cases, practitioners are trained to present it 
as a voluntary choice to the victim. With more than 20 
years of mediating many thousands of cases throughout 
North America, experience has shown that the majority 
of victims presented with the option of mediation choose 
to enter the process. A recent statewide public opinion 
poll in Minnesota (Pranis & Umbreit, 1992) found that 
82 percent of a random sample of citizens from through- 
out the state would consider participating in a victim- 
offender program if they were the victim of a property 
crime. A multi-state study (Umbreit, 1994a) found that, 
of 280 victims who participated in victim-offender medi- 
ation programs in four states, 91 percent felt their par- 
ticipation was totally voluntary. 

The process of allowing selected victims of crime to 
meet with the offender, in the presence of a mediator, is 
being offered in a growing number of communities 
throughout North America and Europe. In the mid to 
late 1970s only a handful of victim-offender mediation 
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programs were being initiated. Today, there are more 
than 290 programs developing in the United States 
(Umbreit & Greenwood, 1997), approximately 26 in 
Canada, and more than 700 programs in Europe, with a 
total of 293 programs in Germany alone (Umbreit, 
1996b). The vast majority of programs in North America 
work with juvenile offenders and their victims. A recent 
survey in the United States (Umbreit & Greenwood, 
1997), however, found that 38 percent of programs 
worked with adult offenders. While many victim- 
offender mediation programs continue to be adminis- 
tered by private community-based agencies, an increas- 
ing number of probation departments are developing 
programs, usually in conjunction with trained commu- 
nity volunteers who serve as mediators. Many thou- 
sands of primarily property-related offenses and minor 
assaults, involving both juveniles and adults, have been 
mediated during the past two decades. 

Studies of juvenile and adult victim-offender media- 
tion programs in North America and Europe (Coates & 
Gehm, 1989; Dignan, 1990; Galaway, 1988; Gehm, 1990; 
Perry, Lajeunesse, & Woods, 1987; Marshall & Merry, 
1990; Umbreit, 1988, 1989, 1991, 1993b, 1994a, 1994b, 
1995a, 1995b, 1996a, 1996b; Umbreit & Coates, 1992) 
consistently have found high levels of victim satisfaction 
with the mediation process. In a large multi-site analy- 
sis of victim-offender mediation programs working with 
juvenile offenders in four states, Umbreit (1994a) found 
that 90 percent of victims were satisfied with the out- 
come of the mediation process. Umbreit (1994a) found 
that victims of crime who met with their offender were 
far more likely to be satisfied with the justice system re- 
sponse to their case than were similar victims who went 
through the normal court process. After meeting the of- 
fender, these victims were significantly less fearful of 
being revictimized by the same offender. 

A Canadian study (Perry, Lajeunesse, & Woods, 1987) 
found that 92 percent of people victimized by adult of- 
fenders who were involved in a mediation program in 
Winnipeg, Manitoba, were satisfied with the process. In 
a larger multi-site study of primarily adult programs in 
four Canadian provinces by Umbreit (1995a), 78 per- 
cent of victims indicated they were satisfied with the 
mediation process. The data that have emerged from 
studies of primarily adult programs in England (Mar- 
shall & Merry, 1990; Dignan, 1990; Umbreit & Roberts, 
1996) are consistent with those from the North Ameri- 
can studies. However, no research has examined the dif- 
ferential impact of mediation upon crime victims rela- 
tive to whether the offender was a juvenile or an adult. 
There have been many juvenile and criminal justice of- 
ficials who have assumed that the victim-offender me- 
diation process is most likely to be effective only with 
juvenile offenders. This is particularly true in North 
America, as evidenced by the relatively few mediation 
programs working with adult offenders. 
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Methods 


The purpose of this study is to investigate differences 
in victim satisfaction and attitudes toward victim- 
offender mediation based on participation in a media- 
tion session with either adult or juvenile offenders. This 
quasi-experimental two-group design examines differ- 
ences between groups regarding satisfaction with the 
criminal justice system, satisfaction with the mediation 
outcome, and the impact of mediation on the subjective 
distress of the victim regarding the crime. The study 
tests the following hypotheses: 


H1: Victims in juvenile victim-offender mediation 
will have higher levels of satisfaction with the 
justice system than victims in adult victim- 
offender mediation. 

H2: ‘Victims in juvenile victim-offender mediation 
will have higher levels of satisfaction with 
the mediation outcome than victims in adult 
victim-offender mediation. 

H3: Victims in juvenile victim-offender mediation 
will have less subjective distress than victims 
in adult victim-offender mediation. 


Sample 


The sample of the study was obtained from victims 
participating in victim-offender programs in two sites: 
Minneapolis, Minnesota, and Winnipeg, Manitoba. Vic- 
tims in Minneapolis were referred to mediation by the 
probation office of the juvenile court, representing both 
diversion and post-adjudication cases. Victims in Win- 
nipeg were referred to mediation by the prosecutor’s of- 
fice as a diversion from prosecution if the mediation re- 
sulted in a successfully completed agreement. Of the 
total cases in the study, 87 percent were referred before 
formal adjudication as a diversion effort. The remain- 
ing cases, 13 percent, were referred following formal ad- 
judication by the court. All of the post-adjudication re- 
ferrals occurred at the Minneapolis site. 

The Center for Victim Offender Mediation in Min- 
neapolis was initiated by the Minnesota Citizens Coun- 
cil on Crime and Justice in 1985. The Center was a pro- 
gram of the Citizens Council Mediation Services. 
Operating within a jurisdiction of approximately 2 mil- 
lion in the metro area of Minneapolis and St. Paul, it 
was one of the first such programs in a large urban ju- 
risdiction. The Center for Victim Offender Mediation 
had a total of 903 case referrals during calendar years 
1990 and 1991. 

The Criminal Court Program of the Mediation Ser- 
vices agency in Winnipeg was initially established in 
1979 as a victim-offender mediation project of the Men- 
nonite Central Committee of Manitoba (MCCM). In 
1992, Mediation Services: A Community Resource for 
Conflict Resolution was born, growing out of the early 
work of MCCM and its desire to establish a broader 


base of community support and involvement in the or- 
ganization. The purpose of Mediation Services is to 
“promote peace and restorative justice within the com- 
munity by empowering people, through education and 
mediation, to resolve conflict using non-violent conflict 
resolution processes.” From 1991 through 1993, a total 
of 2,647 cases were referred to the Criminal Court Pro- 
gram of Mediation Services in Winnipeg, representing 
the largest volume of case referrals to a single victim- 
offender mediation program in Canada. 

Several factors were considered in selecting these 
program sites. Both programs were strongly based on 
the early philosophy of victim-offender reconciliation 
and therefore had many similarities in how they imple- 
mented the mediation process. The underlying goals of 
both programs were very similar: to provide a greater 
sense of accountability, closure, and healing for both 
victim and offender. Private nonprofit organizations 
sponsor the majority of victim-offender mediation pro- 
grams throughout North America. The Minneapolis 
program was quite representative of juvenile victim- 
offender mediation programs, and the Winnipeg pro- 
gram was a well-established adult victim-offender me- 
diation program. Both programs were based in an 
urban setting and employed a relatively similar case 
management process with offenders and their victims. 

The most notable difference between the programs 
was in the manner in which victims and offenders were 
prepared for the eventual mediation session. Consis- 
tent with the vast majority of victim-offender mediation 
programs in North America, the Minneapolis program 
required that mediators meet in person and separately 
with each party before the joint mediation session, 
whereas the Winnipeg program had a staff intake per- 
son call the parties to prepare them for the mediation 
process, and the mediator(s) first met the victim and of- 
fender on the day of the joint mediation session. 
Whereas the Minneapolis program usually used single 
mediators, the Winnipeg program routinely used co- 
mediators. Both programs used trained community vol- 
unteers to serve as mediators, a practice of most victim- 
offender mediation programs in North America. 

The sample included 92 victims with complete data 
sets who participated in adult victim-offender media- 
tion in the Winnipeg program and 89 victims who par- 
ticipated in juvenile victim-offender mediation in the 
Minneapolis program. The average age of victims par- 
ticipating in juvenile victim-offender mediation was 35 
years old (sd = 13). Fifty-four percent were men and 46 
percent were female. Eighty percent were white and 20 
percent persons of color. Ninety percent of the cases in- 
volved a property crime such as burglary, theft, or van- 
dalism and 10 percent involved a crime of violence, pri- 
marily minor assaults. Thirty-seven percent had been 
victimized before the current offense and 50 percent of 
the victims knew their offender. 
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The average age of victims participating in adult 
victim-offender mediation was 31 years old (sd = 13). 
Forty-four percent were men and 56 percent were fe- 
male. Eighty-three percent were white and 17 percent 
persons of color. Thirty-four percent of the cases in- 
volved a property crime such as burglary, theft, or van- 
dalism and 66 percent involved a crime of violence, pri- 
marily minor assaults. Forty percent had been 
victimized before the current offense and 62 percent of 
the victims knew their offender. 


Procedures: The Mediation Process 


The victim-offender mediation programs at both sites 
employed a similar three-phase process: preparation for 
mediator, mediation, and followup. During the prepara- 
tion phase, the mediator (Minneapolis—in-person meet- 
ing) or intake staff (Winnipeg—over the phone) talks 
separately with both parties to hear their version of 
what happened, to explain the program, to invite their 
participation, and to schedule a date for mediation. 

During the mediation phase, the mediator assists the 
parties in a joint dialogue and problem-solving effort. 
The agenda of the mediation session with the victim 
and offender focuses first on the facts and how the 
crime affected all involved. Both parties (usually begin- 
ning with the victim) initially are given some uninter- 
rupted time to tell their story. Offenders are put in the 
often uncomfortable position of having to face the per- 
son they victimized. They are given the opportunity to 
become known as a person and to express remorse in a 
personal fashion. Victims can express their concern and 
get answers to important questions they may have. 
Through open discussion of their feelings, both victim 


and offender have the opportunity to deal with each. 


other as people, oftentimes as people from the same 
neighborhood, rather than as stereotypes. The second 
part of the session focuses on vict’ 1 losses and negoti- 
ation of a mutually satisfying restitution agreement. 
Mediation sessions tend to last about 1 hour, although 
it is not uncommon for some mediation sessions to last 
2 hours. The followup phase consists of monitoring com- 
pletion of the restitution agreement, intervening if ad- 
ditional conflict develops, and scheduling a followup 
victim-offender meeting when needed. 

Mediators included both mediation program staff 
and community volunteers. Each mediator received 
20-25 hours of training in mediation skills. Program 
monitoring regarding the fidelity of the mediation 
process—which included review of program files, medi- 
ated restitution, interviews with staff and volunteers, 
and observations of mediation sessions—indicated 
that the mediation intervention was consistent across 
both sites. Thirty-two observations of mediation ses- 
sions at the sites (18 at the Winnipeg site and 14 at the 
Minneapolis site) found that the mediation process de- 
scribed above was usually applied, although not al- 
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ways in such a clear sequence (opening statement, 
telling of stories, transition to restitution discussion, 
and agreement). 


Measures 


Data were collected from the Post-Mediation Victim 
Interview Schedule. This interview schedule has been 
used in several studies of victim-offender mediation to 
assess attitudes of victims and offenders regarding a 
number of important issues in the mediation process 
(Umbreit, 1991; Umbreit & Coates, 1993, Umbreit, 
1994a, Umbreit, 1995a, Umbreit & Roberts, 1996). The 
interview schedule consisted of demographic informa- 
tion, open-ended questions, and Likert scale questions 
regarding the victims’ experiences in face-to-face medi- 
ation with the offender. Information regarding the de- 
velopment of the interview schedule, the interview pro- 
tocol, and interviewer training are described in detail 
elsewhere (Umbreit, 1994a). Post-mediation interviews 
were conducted with the subjects, usually in their 
homes, approximately 2 months after the mediation. 

Data regarding individual characteristics and vic- 
timization status variables were obtained from the 
demographic portion of the pre-interview schedule. 
Individual characteristics included age, race, and 
gender. Victimization status was defined as type of of- 
fense, previous victimizations, and prior knowledge of 
the offender. 

Data on the dependent variables were obtained from 
Likert scale and yes/no questions in the post-mediation 
interview schedule. Satisfaction with the criminal jus- 
tice system was defined by the questions “How satisfied 
are you with the way the justice system handled your 
case?” “Did your attitude toward the justice system 
change with your involvement in mediation?” “Did me- 
diation allow you to feel that you participated more 
fully in the justice process?” Satisfaction with the me- 
diation outcome was defined by the questions “How sat- 
isfied are you with the outcome of the mediation?” 
“Would you recommend mediation to others in your sit- 
uation?” Subjective distress regarding the crime was 
defined by the questions “How afraid are you that an- 
other crime will be committed against you?” “How 
afraid are you that the offender will commit another 
crime against someone else?” “How upset are you about 
the crime?” 


Results 


Descriptive statistics were computed on all depen- 
dent variables (table 1). Victims in both sites reported 
moderately high levels of satisfaction with the justice 
system and victim-offender mediation. They also re- 
ported being less upset about the crime, having less 
fear that they will be revictimized, and having more 
positive views of the offender. 
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TABLE 1. DESCRIPTIVE DATA ON DEPENDENT VARIABLES 


Variable 


Minneapolis Site Winnipeg Site 


1. Victim satisfaction with justice system 
A. Victim satisfaction with justice system 


x = 3.12, sd = .80 x = 3.08, sd = .78 


B. Mediation helped victim participate in the justice system 


x2=3.17 xz=228 

sd =.65"" sd = .92 
C. Victim’s attitude toward system changed after being in yes = 41% yes = 59% 
mediation process no = 59% no = 36% 


2. Victim satisfaction with mediation 
A. Victim satisfaction with mediation 


x = 3.29, sd = .78 x = 3.27, sd = .80 


B. Victim would recommend mediation to others 


yes = 95% no = 94% 
no = 5% no = 6% 
3. Subjective experience of distress by victim 
A. How upset about the crime was the victim after x= 1.56 x= 1.59 
mediation? sd = .73 sa=.71 
B. How afraid is the victim that the offender will commit x = 2.26 x = 2.88** 
another crime against someone? sd = .85 sd = 1.08 
C. Is the victim afraid that the offender will commit yes = 4% yes = 13% 
another crime against him/her? no = 96% no = 87% 


“p= 


Analysis of Pre-mediation Differences 


Chi-square and t-tests were used to compare differ- 
ences between groups of victims participating in victim- 
offender mediation with adult or juvenile offenders. 
Analysis revealed significant differences between victim 
groups in age and type of offense. Minneapolis clients 
who met with juvenile offenders were older than victims 
in Winnipeg who met with adult offenders (t = 2.10, 
p = .03). A greater percentage of victims (66 percent) in 
the Winnipeg group experienced crimes against persons 
rather than property offenses when compared to victims 
(10 percent) in Minneapolis (p = .000). 


Between-Group Comparisons 


Between-group comparisons were done using chi- 
square analysis on nominal data and t-tests on Likert 
scaled questions. Because the use of multiple t-tests in- 
creases the likelihood of Type I error, Bonferroni cor- 
rections to the alpha level were used to control error 
rates (Haase & Ellis, 1987). 

Data suggested some support for H1, satisfaction with 
the justice system. Victims in juvenile victim-offender 
mediation reported that participation in mediation sig- 
nificantly enhanced their sense of participation in the 
justice system when compared to those victims who par- 
ticipated in adult victim-offender mediation (t = 6.56, 
p = .000). There was no difference between groups in sat- 
isfaction with the system or attitudinal changes regard- 
ing the system due to participation in mediation. Re- 
garding H2, satisfaction with the mediation outcome, 
there were no differences between groups on satisfac- 


tion with mediation or recommending mediation to oth- 
ers. Both groups reported high satisfaction with little 
deviation. 

There was strong support for H3, subjective distress. 
Victims participating in juvenile victim-offender medi- 
ation reported significantly less fear that the offender 
will commit another crime against them (p = .03) or 
that the offender will commit another crime against 
someone else (t = —4.16, p = .000) than did victims in 
adult victim-offender mediation. In addition, victims in 
juvenile offender mediation reported significantly im- 
proved attitudes toward the offender after mediation 
when compared to victims in adult victim-offender me- 
diation (t = 3.39, p = .001). 


Discussion 


This is the first study to test the impact of an of- 
fender’s age upon crime victim satisfaction with victim- 
offender mediation. It was hypothesized that victims of 
juvenile crime would experience greater satisfaction 
with the mediation process and outcome and also would 
experience less distress than victims of adult crime. Re- 
sults indicate only limited support for a greater experi- 
ence of satisfaction with the mediation process and out- 
come in juvenile versus adult cases. The only significant 
differences found were in regard to crime victims’ partic- 
ipation in the justice process. Victims who participated in 
a mediation session with a juvenile offender were signif- 
icantly more likely to indicate satisfaction with their par- 
ticipation in the larger justice process than were similar 
victims of adult offenders. On the other hand, there were 
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no differences between groups in overall satisfaction 
with the justice system or the mediation outcome. Strong 
support was found related to victims of juvenile crime re- 
porting significantly less fear that the offender will com- 
mit another crime against them than similar victims of 
adult crime. Victims of juvenile crime also reported sig- 
nificantly improved attitudes toward the offender than 
did victims of adult crime. 

The finding that victim satisfaction with the media- 
tion process and outcome varies little in relationship to 
whether the offender was a juvenile or an adult is con- 
sistent with several studies of juvenile programs in 
North America (Coates & Gehm, 1989; Galaway, 1988, 
1989; Niemeyer & Schichor, 1996; Umbreit, 1996a, 
1993b, 1991, 1994a) and adult programs in North Amer- 
ica and Europe (Marshall & Merry, 1990; Perry, La- 
jeunesse, & Woods, 1987; Umbreit, 1995a; Umbreit & 
Roberts, 1996). While none of these prior studies directly 
compared the impact of mediation upon victims in- 
volved with juvenile versus adult offenders, they all 
found relatively high levels of victim satisfaction. The 
current study adds to the growing evidence that victim- 
offender mediation yields high levels of victim satisfac- 
tion regardless of the age of the participating offender. 

The fact that victims of juvenile crime who went 
through the mediation process did report significantly 
greater satisfaction with their participation in the 
larger justice system than did similar victims of adult 
crime is likely related to the nature of the growing vic- 
tim rights movement. In many jurisdictions throughout 
North America, increased services to victims of crime 
often have been primarily targeted at victims of adult 
crime. In those adult cases, many victims of crime 
would have been given the opportunity to have some 
level of input (i.e., a victim impact statement). There- 
fore, victims of juvenile crime who are offered such an 
intense level of participation in the process of holding 
the offender accountable may have been far more satis- 
fied simply because, often, so little is offered to victims 
of juvenile crime in many jurisdictions. 

Many practitioners and observers of the victim- 
offender mediation movement have long believed that 
victims of juvenile crime would probably be more likely 
to participate in the mediation process since they would 
be less fearful of “kids” than adult offenders. Prior re- 
search (Umbreit, 1989) has found that victims of bur- 
glary committed by juveniles were more concerned 
about helping the offender than even receiving full 
restitution. This study lends strong support to this com- 
monly held belief that victims of juvenile crime who 
participate in mediation will experience far less dis- 
tress and the related sense of vulnerability than vic- 
tims of adult offenders. 

In summary, the results of this study highlight the 
high level of overall satisfaction experienced by crime 
victims who participate in a mediation session with the 
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offender regardless of whether the offender is a juvenile 
or an adult. Precisely because of the finding that a 
greater subjective experience of distress is likely to be 
found among victims of crimes committed by adults, as 
opposed to juveniles, a number of implications for me- 
diation practice may be considered. 

It may be that greater subjective stress can be dimin- 
ished in people confronting adult offenders through the 
following procedures. While a victim-sensitive process of 
preparing the parties for mediation and conducting the 
actual mediation session should exist in all programs, 
even greater attention to making the process victim- 
sensitive should be given to cases involving adult offend- 
ers. This could include being sure that concerns of per- 
sonal safety are addressed early in the process of talking 
with the victim including when and where to meet and 
who should be present as a support person for the victim. 
Greater emphasis also should be placed upon the media- 
tor conducting in-person separate meetings with the vic- 
tim and offender before bringing them together. Building 
rapport with the victim, more thoroughly explaining the 
process, and openly discussing both the risks and bene- 
fits of meeting with the offender are likely to generate a 
greater sense of safety and preparedness, therefore re- 
ducing unnecessary stress or anxiety. 

All of these issues related to victim-sensitive media- 
tion practice should be thoroughly integrated into the 
training curriculum for all mediators who practice 
victim-offender mediation. And it may be that despite 
these changes in practice, subjective distress is not re- 
duced since such distress may be inherent in meetings 
with adult offenders, particularly in meetings involving 
assaults among people who knew each other as seen in 
the Winnipeg sample. Future research may evaluate 
mediation’s impact on victims by those practitioners 
using a humanistic style of mediation with its focus on 
dialogue as compared to the more common settlement- 
focused mediation. 

This study lends empirical support to the emerging 
practice theory of restorative justice, of which victim- 
offender mediation is the most well-established and 
clear expression. Restorative justice emphasizes that 
crime is first an offense against people rather than 
against a legal abstraction called “the state.” Holding 
offenders accountable is understood to mean taking di- 
rect responsibility for making things right to the per- 
son(s) who was victimized, rather than simply enduring 
ever-increasing amounts of costly punishment by the 
state with no responsibility to the direct victim. 
Restorative justice theory (Messmer & Otto, 1992; 
Wright, 1996; Zehr, 1990) emphasizes the importance of 
dialogue and problem solving between crime victims 
and offenders whenever possible so that the impact of 
the crime and its effect on people is fully understood 
and the parties can achieve a greater sense of account- 
ability, restoration, and closure. 
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Finally, the study lends strong support to greater use 
of the victim-offender mediation process with adult of- 
fenders. The field continues to develop largely within 
the context of the juvenile justice system, with more 
than 300 programs in North America. The findings of 
victim satisfaction with the mediation process, inde- 
pendent of age of the offender, suggest that it is now 
time for the growing field of victim-offender mediation 
to develop more broadly within the context of the adult 
criminal justice system. This is a particularly impor- 
tant implication from a restorative justice perspective 
that emphasizes the need to be more responsive to the 
needs of crime victims. 
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Communications in a Teen Court: 
Implications for Probation 


By ROBERT J. BECK 
Research Specialist, School of Social Ecology, University of California, Irvine 


The Peer Court 


N TEEN or peer courts, youths who have committed 
[ exinccest acts, such as driving under the influ- 

ence, burglary, drug possession, and destruction of 
property, but who are considered good candidates for re- 
habilitation, are diverted from juvenile courts to a jury 
of their peers, but one with legal standing. Peer courts 
mostly deal with first-time offenders, and a key compo- 
nent is that the offender must sit on one or more future 
peer juries to determine sentences for other offenders. 
The oldest peer court comparable to current versions 
generally is held to have been established in Odessa, 
Texas, in 1983. In a large national study of teen courts, 
Godwin (1996) reported that some 250 teen courts were 
active in 30 states. Two basic models were analyzed: 1) 
trial models in which teens play the roles of prosecutors 
and defense attorneys and in some versions, judges; 2) 
peer jury models in which jurors question the status of- 
fenders directly and an adult or professional judge pre- 
sides (Godwin, 1996, pp. 11-12). This study is of a peer 
jury model with juvenile court judges presiding in Or- 
ange County, California. 

The purpose of the Orange County Peer Court is to 
provide an alternative sentencing program. In this 
court, when teen offenders are adjudged a dependent 
child of the court under the California Welfare and In- 
stitutions Code, Section 362 (a), “the court may make 
any and all reasonable orders for the care, supervision, 
custody, conduct, maintenance, and suppport of the 
minor.” These orders are used to divert the teen from 
the juvenile court to the peer court. Under part (c) of 
this code, the juvenile court may order the parent(s) or 
guardian(s) of the child to participate in a counseling or 
parenting program operated by an appropriate commu- 
nity agency during a 6-month probationary period. 

Seyfrit, Reichel, and Stutts (1987) have analyzed 
peer juries as a juvenile justice “diversion technique” 
since they constitute informal adjustment of low-risk 
cases through community participation. The Orange 
County Peer Court is a hybrid of both diversion and 
conventional juvenile justice programs. It is a diversion 
in that offenses heard do not appear on an offender’s 
record and the informal adjustments are given over to 
a peer jury. However, in the courts observed, an official, 
robed judge or commissioner presides, and the proceed- 
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ings have legal standing. Should probation sanctions be 
violated, the cases may be referred back to the juvenile 
court. Arnold Binder, an important historian and critic 
of diversion programs, has questioned whether the Or- 
ange County Peer Court is a true diversion since the 
primary stated objective is to determine sanctions. 
Moreover, there is no clear separation from the formal 
court as in diversions, the most notable confound being 
the presence of a juvenile court judge who, while re- 
ceiving recommendations from the peer jury, has sole 
authority to order sentences (Arnold Binder, personal 
communication, November, 1996). Nonetheless, the 
teen court studied here refers to itself as “a diversion 
program.” We conclude that the court’s function is re- 
habilitative and diversionary in practice, if not strictly 
adhering to the rules of a classic diversion program. 

The 2-hour peer court sessions were held after school 
in large high school multipurpose rooms or auditori- 
ums. Before examination of individual cases (three to 
four per session), a volunteer attorney-advisor explains 
the purpose of the peer court to an audience of high 
school students and encourages them to maintain 
proper demeanor. The advisor explains that the intent 
of the court is to rehabilitate, as well as to provide sanc- 
tions. Subsequently, the judges in their opening re- 
marks state that the goals of the peer court are to be 
helpful to the offenders and to satisfy justice. However, 
the printed instructions to jurors emphasize that they 
are to undertake their investigations to determine “ap- 
propriate consequences for illegal behavior.” 

Members of the audience are requested to volunteer 
to serve on peer juries. In some cases high school 
classes get credit for participating as an audience and 
for sitting on juries. The charges are read by a proba- 
tion officer, and the jurors are sworn in by the judge. 
Opening statements are made by offenders and their 
parents, who sit alongside them. Sample guideline 
questions are provided to jurors. Jurors then question 
offenders and parents. However, the purpose of the in- 
quiry is not to determine guilt since this has been pre- 
viously admitted. While most questions are permitted, 
the judge may exclude those that are too personal or 
that do not speak to the offense. With the help of the 
attorney-advisor, the jury then deliberates and returns 
with sentencing recommendations. These may be 
adopted or adjusted by the judge, who then orders the 
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sentence and turns the enforcement over to a probation 
officer and the offenders’ parents. 

In the Orange County Peer Court sentences cannot 
include fines or jail time and must be completed within 
6 months. Typical sentences include combinations of 
the following: performing community service; making 
restitution; participating in future peer courts; inter- 
viewing victims and writing an essay; obeying curfews; 
attending drug and alcohol programs; attending school 
regularly; seeking or maintaining employment; not as- 
sociating in negative peer relationships; and participat- 
ing in specialized programs exposing teens to the reali- 
ties of the criminal justice system, e.g., visiting the 
county jail. 

Letting peers serve as juries and make sentencing 
recommendations sends a clear message that criminal 
behavior does not have peer approval, and the involve- 
ment of peers in questioning provides peer courts with 
shrewd insights into the behavior of adolescents. While 
the peer court movement is still very young and has un- 
dergone little formal evaluation and no previous obser- 
vational research of court processes, informal results 
suggest that the peer court may be an effective institu- 
tion, and its use is spreading rapidly. The city of Bend, 
Oregon, reports that 95 percent of first-time offenders 
have not become second-time offenders through their 
18th birthday. The first year of the Orange County Peer 
Court resulted in a non-recidivism rate of 85 percent 
(Gwen Vieau, personal communication, February 1996). 
In an early study, Seyfrit, Reichel, and Stutts (1987) 
concluded from a small number of youths involved in 
the programs surveyed that the peer jury probably 
could handle more serious offenses and second-time of- 
fenders as effectively as the traditional system. They 
argued that the positive findings of the initial evalua- 
tion warranted more research. Hissong (1991) con- 
ducted the only evaluation study of a teen court using a 
control group. The research found that 75 percent of 
196 cases selected for study were successful as com- 
pared with 64 percent of the non-teen court partici- 
pants, a_ statistically significant difference. The 
strongest effect was for 16-year-old white males. How- 
ever, Godwin (1996, p. 150) reports other data showing 
that older juveniles had higher recidivism rates and 
that program effectiveness diminished after 1 year. 


The Peer Court as a Developmental Setting 


The purpose of the present study was not to conduct 
a formal research investigation of peer court effective- 
ness. Rather, its objective was to analyze interactions in 
the court from the perspective of ecological develop- 
mental theory (Bronfenbrenner, 1979). This theory is 
applicable to the study of individuals, such as youth of- 
fenders and their parents, undergoing traumatic or 
stressful transition, in the context of a restorative cul- 
ture or community, i.e., the peer court. According to 


Bronfenbrenner’s (1979) model of human development, 
“an ecological transition occurs whenever a person’s po- 
sition in the ecological environment is altered as the re- 
sult of a change in role, setting or both” (p. 26). By com- 
mitting a status offense, a young person has become an 
offender in the eyes of the family and community and, 
therefore, has undergone a change of role, albeit a role 
that may be shed in time. When young offenders are in- 
troduced into the peer court, they thereby participate in 
a new ecological setting, with the attendant potential 
for change. The focus of this developmental change is 
rehabilitation of the offender: 


[F]rom the viewpoint of research, every ecological transition con- 
stitutes, in effect, a ready-made experiment of nature with a built- 
in, before-after design in which each subject can serve as his own 
control . . . [and] sets the stage both for the occurrence and the sys- 
tematic study of developmental phenomena. (p. 27) 


It is assumed that the “developmental phenomena” 
provided by the peer court are the potential for offend- 
ers and their families to learn and morally develop from 
these experiences. In this theory, when adolescents are 
arrested, they thereby are placed in a transitional set- 
ting with a new role: offender. Under such conditions 
adults are moved to rhetoric aimed at affording them a 
transition to societal standards. In fact, it was observed 
that this peer court was a highly productive context for 
bringing to the surface a variety of issues pertinent to 
the rehabilitation of the offender. This was so for a va- 
riety of reasons. 

To reiterate, the stated purpose of the peer court and 
its general atmosphere is rehabilitative, in part, and 
this message is communicated by the judge and the 
attorney-advisors at the beginning of each court ses- 
sion. In addition, the peer court, when compared with 
conventional courts, is a relatively open process with 
respect to communications. Unlike a court of law, peer 
courts have few restrictions on issues discussed by 
peers and judges with youth offenders and their par- 
ents. For example, an issue such as parent-child trust 
would not ordinarily be raised in conventional courts. 
Most noteworthy, it involves input from a group, peers, 
with few preconceptions as to standard issues to be 
dealt with under such conditions. Parents are permit- 
ted to make statements as well, and these may involve 
defending or criticizing the offenders. The fact that the 
peer court takes place in a school setting also makes for 
greater informality in asking about and giving advice 
on a host of personal issues involved in rehabilitation. 
Because of all these qualities, the various interactions 
in the peer court produce a rich body of communica- 
tions concerning the issues implicated in rehabilitation 
including rhetoric that offenders ought to reflect on 
their wrongdoing, its effect on others, and suggestions 
for changes in lifestyle. But what is to be learned by of- 
fenders, and which learning theories inform the court’s 
objectives? 
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The architects of the peer court probably intended 
that learning take place according to behavioral learn- 
ing theory, in which sanctions (punishments) are em- 
ployed to extinguish unwanted behaviors such as of- 
fending and, according to cognitive learning theories, in 
which the goals are new self-understandings that lead 
to personal transformations, i.e., rehabilitation. From a 
behavioral learning perspective, the peer court offers 
the potential for peer and parental sanctions to supple- 
ment societal sanctions as instruments for change. Peer 
sanctions are delivered through jurors’ implicit or ex- 
plicit disapproval as communicated through questions 
to the offender, as well as by their recommendations of 
sanctions. In their opening statements and in response 
to juror questioning, parents also have the opportunity 
to condemn their children’s offenses. While, as we shall 
see, not all parents expressed disapproval, they often 
were compelled to do so by answering juror questions di- 
rected at their response to the offense; and many par- 
ents, in fact, expressed shock and disappointment at 
seeing their child arrested and brought before the court. 

From a cognitive learning perspective, the peer court 
offers the potential for offenders to acquire improved 
moral self-awareness. Again, the principal technique is 
jury questioning, which gets at a range of moral, emo- 
tional, and social issues to which adequate responses are 
expected. When peer jurors ask whether the offenders, 
before committing their offenses, had considered that 
they might be caught and punished, the answers reveal 
variable levels of self-awareness and moral intent. In ap- 
praising these understandings, the peer community is 
better able to calculate offenders’ degree of risk for com- 
mitting future offenses and is in a better position to ad- 
just its interventions accordingly. Ultimately, of course, 
this strategy is experimental in terms of the intended 
positive effect on the offender. As Bronfenbrenner (1979) 
theorizes, “To demonstrate that human development has 
occurred, it is necessary to establish that a change pro- 
duced in the person’s conceptions and/or activities car- 
ries over to other settings and other times” (p. 35). While, 
as we shall see, rehabilitation strategies and some evi- 
dence of learned behaviors characterize the peer court, 
the probation period offers a more extended timeframe 
and diverse programs in which to measure behaviors 
predictive of non-recidivism. 


Research Approach: Sample and Method 


The author observed peer court sessions to analyze 
how offenders, parents, judges, and juries performed 
their roles. Participating program administrators, pro- 
bation officers, and some judges were interviewed. The 
sample consisted of cases involving 20 teen offenders, 
of whom 10 were white, 8 Hispanic, and 2 African- 
American. Sixteen males and four females were stud- 
ied. A variety of offenses was represented including 
tagging, burglary, driving without a license, driving 
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under the influence, and destruction of property. Ques- 
tions used by jurors and judges were taken down in 
written notes. A content analysis was performed on the 
questions. Individual offenders and parents were 
qualitatively assessed for responsiveness to ques- 
tions in court in order to indicate levels of moral self- 
understanding, emotional involvement, reasoning, and 
verbal production. The data were analyzed both to pro- 
vide criteria for the design of probation programs and 
to discriminate key behaviors that might serve to pro- 
tect offenders from reoffending. 


Questioning in the Peer Court: A Typology of 
Questions and Their Implications 


While the opening statements of the offenders and 
their parents would be a logical point of departure, 
these communications were too brief to be of substan- 
tial value. Therefore, the study focused primarily on the 
issues raised by jury questioning and the quality of the 
offenders’ and their parents’ responses. Some 300 ques- 
tions were asked during the 20 cases, approximately 80 
percent by jurors. The judges’ questions tended to probe 
into the details of the offense where offenders’ previous 
answers were unclear. Judges also posed rhetorical 
questions about offenders’ performance in school, and 
these led to other questions about career direction and 
to lectures about developing constructive purposes for 
their lives. After performing a content analysis, the fol- 
lowing classes of questions were categorized: 


I. Peer Pressure and Relationships 


Friends’ influence leading to the offense. Questions 
exploring the role of friends in causing the status of- 
fense. “Why did you go out after curfew with your 
friends?” “Were you with anybody (when tagging)?” 

Relationship with friends since the offense. Questions 
probing how the incident has changed relationships. “Are 
you still friends with the girl (over whom you got into 
trouble)?” “Do you still hang with the same friends?” 

While questions about friends’ influences were used 
to determine the offenders’ share of responsibility rela- 
tive to those peers, they also were useful in provoking 
the offenders to consider the negative moral influences 
of such friends in their past and future lives. 


II. Story of the Offense 


Sequence of events. Questions inquiring into the pre- 
cipitating events that led up to the offense. “Were the 
keys to the car (which you used for joyriding) left out or 
did you take them from the purse?” “Why were you 
going so fast at that point?” “How far away was your 
friend (when you drove without a license to pick her 
up)?” “Did you see the policeman?” 

Opportunity. Questions getting at the role of oppor- 
tunity in committing the offense. “How did being a 
cashier contribute to your offense?” 
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Questions eliciting the story of the offense primarily 
seemed oriented to enabling the jury to explore the of- 
fenders’ levels of involvement in, and moral responsi- 
bility for, the offense and hence provided criteria for 
sanctions. 


III. State of Mind 


Premeditation. Questions probing at plans to commit 
the offense. “How much did you think about what you 
were going to do?” 

Intention. Questions addressing the intent of the of- 
fenders during commission of the offense. “Why did you 
buy a spray can of paint?” “Did you get a buzz off the 
beer (before proceeding to drive without a license)?” 

Motive. Questions addressing motivation during the 
offense. “Did you take the clothing to impress your 
friends?” 

These questions were posed to get at the offenders’ 
degree of responsibility, but probably also to induce 
them to consider their moral intentions at various 
stages of the offense. 


IV. Getting Caught 


Not admitting the offense. Questions probing why 
the offenders didn’t admit their offenses at first. “Why 
didn’t you call the police (instead of going home and 
later denying what you did)?” 

Feelings. Questions asking the offenders how they 
felt when they got caught. “How did you feel when the 
cops arrived at your house?” 

These relatively therapeutically oriented questions 
were intended to arouse the offenders’ sense of respon- 
sibility and remorse for compounding their offenses. 


V. Post-Offense Moral Self-Understanding 


Moral understanding. Questions oriented to deter- 
mining whether the offenders understood why an of- 
fense was wrong. “What was wrong with what you did?” 

Effect on self. Questions asking about the effects of 
the experience on the offenders. “What have you 
learned from this experience?” “What’s been the worst 
thing about being caught?” 

These questions, while primarily intended to provoke 
moral self-understanding, also could have been used by 
jurors to determine how well the offenders had learned 
their lessons since their offenses. 


VI. Post-Offense Feelings 


Offender remorse and other feelings. Questions about 
feeling sorry about the offense. “Are you sorry about 
what you did?” 

Victim forgiveness. “Did the neighbors forgive you 
(for stealing)?” 

These relatively therapeutic questions served different 
purposes: to increase the offenders’ feelings of remorse, if 
they had expressed little; to elicit apologies for what they 
had done; and as a factor in prescribing sentences. 


VII. Sanctions 


Consideration of sanctions before the offense. Ques- 
tions concerning thoughts about possible sanctions dur- 
ing commission of the offense. “Didn’t you know you'd 
be caught?” “Weren’t you afraid you’d be punished?” 

Punishments after the offense."How were you pun- 
ished by your family for what you did?” “Did you think 
your family’s punishment was fair?” “What kind of cur- 
few do you have?” 

Questions on family sanctions for offenses probably 
were used by the peer jury to estimate the offenders’ re- 
sponse to punishment. Acceptance of family sanctions 
generally was taken to be a positive factor. 


VIII. Reoffending 


Probability of reoffending. Questions asking about 
the likelihood of the offense being repeated. “Do you 
think you'd do it again if you hadn’t gotten caught?” 

Further risks. Questions about habits that could get 
the offenders in trouble again. “Do you drink?” 

While these questions were designed to get at the 
probability of reoffending, they seemed to produce only 
ritualistic answers in which the offenders promised not 
to offend again. 


IX. Offender Characteristics 


Credibility. Inquiries questioning the offenders’ cred- 
ibility. “Why should we believe you now, when you de- 
nied doing it at first?” 

Track record. Questions probing the offenders’ “crim- 
inal history.” “Is this the first time you tagged?” 

Moral Character. Questions directly or indirectly re- 
ferring to the offenders’ moral character. “What were you 
thinking of going out at 2 a.m.?” “Well, if you’re a leader, 
how come you followed the other girl (in tagging)?” 

These questions were designed to show the offenders 
how their moral reputations could be damaged by their 
offenses. The answers also might have been used to de- 
termine how likely the offenders were to have been re- 
habilitated since the offense. 


X. Family Relationships 


Effects of the offense on parental relationships. Ques- 
tions getting at the effects of the offense on the parents. 
“What did your parents have to say about it?” “How do 
you think this makes your mother feel?” “How has this 
incident affected family life?” “What kind of relation- 
ship do you have with your parents?” 

Trust. Questions concerning the families’ trust of the 
offenders. “Do your parents trust you now?” “Do you be- 
lieve your son’s story?” 

Sibling relationships. Questions about bad influence 
on siblings. “Were you concerned about how your sister 
would take this?” 

These important juror questions about disrupted 
family relationships, parental trust, and bad influence 
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on siblings were probably intended to stimulate feel- 
ings of responsibility and also to make the offenders re- 
alize the importance of family relationships. Responses 
concerning the effects on family relationships would 
have been useful to the jury in estimating the role of 
the family in carrying out the probation sentence. 


XI. School 


Performance in school. Questions asking about the of- 
fenders’ commitment to school and often suggesting the 
offenders would have done better to spend their free 
time on their school work and not on violating society's 
laws. “How are you doing in school?” “When do you do 
your homework?” 

Future plans. Questions about future school plans. 
“Are you planning on going to college?” 

Judges often queried the offenders about school. The 
drift of these questions was twofold. If questions deter- 
mined that the offenders were doing poorly in school, in 
more than half the cases, then this would indicate a poor 
prognosis going forward; if it were determined that the 
offenders were doing well, then followup questions en- 
couraged them to get the most out of their education and 
not to let criminal behavior ruin their prospects. 


XII. Employment 


Work history. Questions concerning employment. 
“Did you lose your job because you let those girls 
charge all those clothes?” “Have you gotten a job since 
the incident?” 

Future plans. Questions about future plans. “What 
will you do after high school?” 

These questions were aimed at finding out the offend- 
ers’ level of responsibility in working to pay restitution 
and, more generally, to determine whether they were re- 
sponsible, contributing members of their families. 


XIII. Leisure 


Activities. Questions about preferred activities. 
“What do you do for fun?” “Do you party a lot?” “Do you 
belong to any clubs?” 

These questions asked whether the offenders liked to 
party, with the inference that, if so, this was irresponsi- 
ble and could get them into trouble. As none admitted 
to partying, this didn’t figure in their sentences. 


Analysis of the Typology of Questions 


These 13 groups of questions, with a total of 27 cate- 
gories, provide an empirically derived set of issues that 
were interpreted as having been potentially useful to 
the jurors as criteria for sentencing, to estimate the of- 
fenders’ levels of moral understanding of their offenses, 
and to estimate how well the offenders had been reha- 
bilitated before appearing in court. 

One primary objective of a relatively “legal” set of 
questions, including groups I, II, VII, and VIII, was to 
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provide the jury information on the juveniles’ degree of 
responsibility, and their previous family punishments, 
in order to prescribe sanctions. Besides determining the 
offenders’ involvements in the offense, the questions 
also addressed what possible strengths the offenders 
might have going forward or what risks they might 
have shed since the offense (such as bad peer influ- 
ences) that would inform the jury as to whether the of- 
fenders were on track. However, there is no evidence 
suggesting that the juries made such correlations be- 
tween apparent offender reform and the severity of 
their sentences. 

A relatively “moral” set of questions included groups 
III, IV, V, VI, IX, and X. These questions directly ad- 
dressed issues implicated in the rehabilitation of the of- 
fenders, such as their self-understanding, remorse, and 
relationships. Questions in these groups also were 
posed to get at the offenders’ self-knowledge at various 
stages in the offense. Other questions, such as “what 
have you learned about yourself since the offense?,” 
were trying to get at the offenders’ capacity for moral 
self-understanding as an outcome of being arrested and 
the peer court process. Group X questions were preoc- 
cupied with the offenders’ relationship with parents as 
an impact of the offense. The jury members were con- 
cerned with the effects on trust between parents and of- 
fenders since the offense and the juveniles’ under- 
standings and acceptance that trust had to be rebuilt. 

The other main group of questions, XI, XII, and XIII, 
were concerned with school, work, and leisure activi- 
ties. These questions, a kind of “lifestyle” set, were used 
by the jury to provoke awareness that such activities, 
particularly school, were vital to rehabilitation. Other 
examples were concerned with ill-advised use of leisure 
time—Has the offender started to party, where he pre- 
viously indicated he would not?—or work—Has the of- 
fender gotten a job to pay restitution? These questions, 
while theoretically of use in sentencing, seemed to focus 
more on what juveniles needed in their future life to 
make it productive. Above all, this meant working hard 
in school. Some judges also commented about certain 
offenders that “they had a lot going for them,” particu- 
larly with respect to doing well in school or having good 
family support. One objective of diversions from the 
conventional court would be to provide experiences for 
youths that surpassed the administration of justice 
alone. In a review of the history of diversion programs, 
Binder (1988) concluded that they were most effective 
when juvenile needs were taken into account and 
where help was more important than sanction. 

Analysis of these communications reveals that this 
diversion goal was met. Only part of the work of the 
peer court is strictly “legal” or oriented to the assess- 
ment of sanctions. Clearly recognizing that the peer 
court is rehabilitative in purpose, the jurors sought to 
use these sessions to induce the offenders to review a 
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host of personal characteristics and their conduct of so- 
cial relationships that should be assessed in order to 
make constructive changes in their lives. 


Responses to Questioning 


There were different levels of response to questions. 
Answers varied from 1) minimally responsive, “I don’t 
know”; 2) moderately responsive, providing short an- 
swers; and 3) highly responsive, in which the offenders 
indicated self-awareness of the meanings of their of- 
fenses and expressed remorse meaningfully. 


Offenders’ Performance in the Peer Court 


The offenders’ verbalizations can be classified in 
terms of the degree of moral self-understanding, emo- 
tional involvement, reasoning, and verbal production 
they display. A significant percentage of young offend- 
ers (35 percent, N = 7) who appeared before the peer 
court displayed minimal communications in response 
to inquiry by the court into their offenses. Some offend- 
ers’ responses were very brief, poorly vocalized, and 
inarticulate. Although the fact of being on public dis- 
play could certainly have been an inhibiting factor, part 
of such offenders’ problems, in fact, was their inability 
to communicate, reason about, or articulate their feel- 
ings about their offenses. For example, a boy who 
tagged a phone booth argued only that he had never 
done anything like that before. Or, a girl who had al- 
lowed two teens to be charged only $8.50 for $500 worth 
of clothes said, merely, that this was wrong because it 
was illegal. In contrast, other offenders (15 percent, N = 
3) were able to make relatively elaborate statements 
about the offense including understanding that it was 
wrong by expressing some sort of self-criticism (“I was 
stupid to drive without a license”), by indicating that 
they had caused grief to their families, and by pledging 
not to do anything like that again. In other words, these 
offenders demonstrated moral self-awareness, ex- 
pressed remorse, and made a commitment to produc- 
tive behavior in the future. A more cynical perspective 
might appraise such responses as lies in the service of 
making a good impression. Half the cases (50 percent, 
N = 10) exhibited a moderate level of responsiveness. 

However, if responses to these questions indicated 
that an offender was influenced by friends, but no 
longer had these friends, and that he now understood 
how peer pressure could get him in trouble, presumably 
he would be relatively more rehabilitated and less 
likely to reoffend than a teen who had kept these 
friends and displayed little understanding of peer pres- 
sure. Conversely, if answers indicated that the juvenile 
was likely te be engaged in risky behavior, had a poor 
relationship with parents, and had expressed little re- 
morse, these might have indicated weaker rehabilita- 
tion and, therefore, a higher probability of reoffending. 


Parents’ Performance in the Peer Court 


The relatively few questions asked of parents were 
generally of the following types: 1) “What was your re- 


action to your child doing this?” 2) “Do you approve of 


your child’s friends (who were implicated in the of- 
fense)?” 3) “How did you punish your child?” 

The parental responses provided information to the 
jury about some of the same rehabilitation issues as ana- 
lyzed for the offenders. Parents’ court performance varied 
as widely as offenders’ and also might be used as diag- 
nostic or predictive criteria. For example, five parents or 
other caregivers exhibited dysfunctional responses, in- 
cluding displays of a lack of moral understanding, and ap- 
peared to be relatively detached from their children’s of- 
fenses. These parents said little and either only expressed 
mild disapproval or no disapproval. Neither had they 
punished their children before appearance in the peer 
court. Sometimes, these poor communications were only 
made in defense of the child. A common statement was 
that “the child doesn’t give me trouble at home.” One par- 
ent excused his child as simply succumbing to tempta- 
tion. Expressing disappointment in her son, another par- 
ent devoted most of her responses to her own reactions. 
Moreover, some of these parents may have unwittingly 
depreciated or compromised the peer court through their 
needs to protect their children from a threat outside the 
family or due to nervousness. Some parents were ob- 
served displaying a number of inappropriate responses 
including laughing and joking, defending children’s be- 
havior, and protesting the jury’s sentence. These kinds of 
parents apparently required rehabilitation themselves. 

However, half of the parents expressed strong disap- 
proval of their children’s actions, had previously ad- 
ministered punishments, threatened future loss of free- 
dom or fines, and spoke convincingly of the pain and 
suffering this problem had caused them. Such parents’ 
performances were noted by judges as productive. One 
mother, whose English language skills were poor, but 
who expressed herself passionately about her child’s 
need for moral reform, was told by the judge that “she 
was handling herself very well.” 

Within the group of participating parents, they were 
equally divided as to whether they offered a defense or 
condemned their children’s actions. It is uncertain 
whether a defense is a positive or negative indicator. It 
could be a protective factor indicating parent-child 
closeness, but such defenses often seemed to preclude 
criticism of teens. Parents who both defended and criti- 
cized their children, indicating both closeness and tak- 
ing the offense seriously, seemed to afford offenders the 
most protection in this investigator's perspective. 


Is the Peer Court a Rehabilitation Setting? 


As we have argued, in principle, all the questions sat- 
isfied the court’s needs to estimate the sanctions re- 
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quired for different offenders. Particularly important in 
this respect is how much previous punishment had 
been administered by the family, the amount of remorse 
shown, and how much blame was accepted. But, to reit- 
erate, the intent of the peer court as stated by its 
avowed, printed goals and instruction to jurors was also 
to help offenders become rehabilitated by understand- 
ing and forming appropriate emotional responses to 
their offenses. And it was observed that jurors took this 
goal as seriously as the need to determine consequences 
for offenders. Both the jurors’ and judges’ questions 
opened up rehabilitation and moral development issues 
that indicated that the peer court was being used as a 
rehabilitative setting. 

The “moral” groups of questions are relevant to this 
purpose. Help for juveniles would be enhanced if during 
their court appearances they reflected on these ques- 
tions, so as to learn from their experiences, and devel- 
oped motives and attitudes for altering their lives. Most 
convincingly, approximately two-thirds of the questions 
asked, in particular the “moral” and “lifestyle” ques- 
tions, stimulated young offenders to reflect on past ex- 
periences and consider lifestyle activities that either 
could doom them such as dropping out of school, or di- 
minish their risk such as dropping their so-called 
friends who had gotten them into trouble. And while 
the responses to these kinds of questions also provided 
jurors with measures of the extent to which they had 
already learned from their offending experience, and 
hence offered information relevant to sentencing, they 
had the apparent effect of expanding some offenders’ 
understanding and emotional response to the offense, 
at least as communicated to the jurors. There is no way, 
of course, that the sincerity of these communications 
can be verified. But one may surely form the hypothe- 
sis that, to the extent to which the offenders responded 
pointedly, appropriately, convincingly, and extensively 
to jurors’ questions, these measures would predict fu- 
ture rehabilitative behavioral indicators such as in- 
creased moral self-understanding and _ positively 
changed lifestyle. 

If the peer court is a rehabilitative setting, then it 
should be regarded as a kind of “community screening,” 
or triage, where the offenders’ problems are assessed 
and advice and recommendations are given immedi- 
ately. The social, emotional, moral, and lifestyle issues 
addressed in this rehabilitative setting provide evi- 
dence of the peer community's insights and views on 
the pertinent topic problems and constructive strate- 
gies for youth offenders. And while these peer construc- 
tions of the offense and the offenders’ recovery from ar- 
rest and punishment can only provide some of the 
criteria for their rehabilitation, the issues they raise 
should be taken seriously. And, further, if interactions 
in the peer court provided useful issues along the 
themes formulated by the clusters of questions that 


December 1997 


have been analyzed, then these issues ought to consti- 
tute design criteria to frame the problems and suggest 
programs that would serve to extend the work of the 
peer court during probation. 


Implications of the Research 


Peer Court Reform 


Intrinsic to the idea of questioning offenders is that 
the jurors acquire critical information about them that 
is useful to recommend sanctions. This was the expecta- 
tion of judges, attorney-advisors, and probation officers. 
But, paradoxically, there was little or no correlation be- 
tween what the jurors learned from their investigations 
and their ensuing recommendations for sanctions. There 
was little variation of sanctions, no matter which ques- 
tions were asked, nor of the quality and fulsomeness of 
the answers. There were exceptions: heavy sanctions 
were given to a girl who thought she could smile her way 
out of anything. But some teens who were both asked 
good questions and answered well were given stiff sen- 
tences. While all juror questions have been interpreted 
as logically providing criteria for sentencing, in fact the 
information the jury received was not used for that pur- 
pose. Future research is needed to determine jury mem- 
bers’ understanding of the intent of their own questions, 
their appraisal of offender answers, and the relationship 
of either questions or answers to the sanctions they rec- 
ommend. 


Probation Programs 


Family Mediation Program. The findings provide 
several criteria for recommending a family mediation 
program for selected families, e.g., the 35 percent of this 
sample whose communications to the court were mini- 
mal or unproductive. Problems managed by family me- 
diation are conflict resolution skills, communications 
skills, and agreements about everyday behavior and 
rules. Family mediation programs would be valuable 
for those parents and teens in the peer court who dis- 
agreed publicly about the causes and effects of the of- 
fense and for those parents who explicitly mentioned 
conflicts between themselves and their children over 
discipline, school, friends, and lifestyle. In other con- 
texts, it is a common practice for juveniles who are di- 
verted from the juvenile justice system to be recom- 
mended to family mediation. There is considerable 
evidence connecting family conflict, poor resolution 
skills, and children’s conduct disorders (Amato & Keith, 
1991). Families who admitted to having poor relation- 
ships, but which were apparently not severe enough to 
warrant family counseling, also would be good candi- 
dates for transformative mediation (Bush & Folger, 
1994), whose objectives are to develop family relation- 
ships through moral transformation. Recently, Beck 
and Turk (1995) have developed “Family Peacemakers,” 
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a 10-hour program that operationalizes transformative 
mediation goals by developing and ensuring the perfor- 
mance of agreements concerning discipline and school 
involvement. The program seeks to promote change by 
transforming working relationships around everyday 
issues, uses video review of sessions to promote civil 
family discourse, and provides specialized mediation 
training for mothers or other female caregivers. 

Moral Literacy Program. Given the moral content 
of many of the jurors’ questions, it was concluded that 
the court was, effectively, a moral rehabilitative setting. 
It is recommended that the offenders’ moral under- 
standing of their offenses and social effects be a more 
specialized target program during probation as well. An 
interesting note is that the offenders are frequently re- 
quired to write an essay demonstrating their under- 
standing of their offenses and the victims’ points of 
view. Informal evidence suggests that these essays are 
not generally successful, suffering from the same com- 
munications problems as the offenders’ oral responses 
to questions in court. Yet the process offers great po- 
tential for metacognitive learning. In this regard, it is 
proposed that a probation program be designed that 
would direct offenders toward more intensive reflection 
on their offenses. This would be accomplished by re- 
quiring written answers to the full range of peer court 
questions that have been categorized and by encourag- 
ing offenders to organize their responses into a narra- 
tive demonstrating autobiographic understanding of 
the problem. Thus, for example, with respect to peer 
pressure, this causal factor should be reviewed in the 
offenders’ essays to include events before the offense in 
question, and it should explore their needs for peer ap- 
proval. Offenders also should review their feelings 
about, and compliance with, family discipline. An ideal 
metacognitive outcome would be to structure an auto- 
biographic essay that spoke to many of the issues 
raised by the typology of questions, placed the issues in 
historically grounded examples, and used language in- 
dicative of self-understanding that one needed to move 
beyond these high-risk, immature, social relationships. 
Finally, in these essays offenders also would report on 
their experiences of participation on peer juries (as part 
of their sentences) and any altered self-understandings 
that resulted. 

Mother Mediation Training Program. As Bron- 
fenbrenner (1979) theorizes, children’s development is 
contingent on the ecological roles of third parties in me- 
diating between children and important socializing in- 
stitutions such as schools and the juvenile justice sys- 
tem. A recent study by Beck and Wood (1993) found 
that mothers and fathers in ordinary family socializa- 
tion practices used informal mediation techniques to 
resolve fights between siblings and resulting conflicts 
between parents and children. Parents mediated dis- 
putes by telling their children stories about past con- 


flicts involving the siblings’ mutual responsibilities for 
fights. They also induced siblings to question their own 
motives in starting fights and to empathize with how 
they had hurt each other. Observational research has 
pointed more directly to the strategic role of women as 
family peacemakers in resolving everyday conflicts 
(Vuchinich, Emery, & Cassidy, 1988). Moreover, Van 
Slyck, Newland, and Stern (1992) found that success in 
mediation is predicted by a highly involved mother who 
perceives family conflicts as serious. These same re- 
searchers also referred to the well-known fact and in- 
tuitively satisfying proposition that adolescents prefer 
to discuss their problems with their mother. Mediation 
training is required for family members who could pro- 
vide a permanent family resource to resolve conflicts. 
Mothers, older daughters, and grandmothers are the 
most well-situated figures to play the role of permanent 
family peacemakers to greatest advantage. 


Prediction of Non-recidivism 


It is suspected that offenders’ performances in the 
peer court, and behavior during interventions such as 
in family mediation and moral literacy programs, could 
provide indicators of offenders’ potential for reoffend- 
ing. Consider the following protective factors that have 
been interpreted from court questions and responses. 
Each factor demonstrates that a particular form of 
learning has taken place and figures in a complex of 
factors that would potentially prevent future criminal 
behavior. The presence of the following indicators would 
constitute protective factors against recidivism: 


1. Moral learning: indicated by statements communi- 
cating an understanding of why the actions were 
wrong, empathic understanding of those who have 
been hurt, and promises not to repeat offenses. 


2.Social learning—parents: indicated by awareness 
that the parent-child relationship and trust have 
been negatively affected by the offense, that one 
needs to win back trust, and that one understands 
the value of the family. 


3.Social learning—peers: indicated by awareness of 
how peer pressure worked to cause the offense and 
avowals to drop relationships that contributed to de- 
viant acts. 


4. Emotional learning: indicated by expressions of re- 
sponsibility, remorse, and an emotionally sincere 
commitment not to reoffend. 


5. Metacognitive learning: indicated by statements 
demonstrating self-understanding of how one got 
into trouble and self-assessments that one has been 
changed constructively by the experience. 


6. Learning through sanctions: indicated by statements 
expressing readiness to accept sanctions. 
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7. Lifestyle responsibility: indicated by commitments to 
work hard in school, to seek or continue employment, 
and to make contributions to the family. 


Are offenders’ behaviors demonstrating moral, social, 
emotional, metacognitive, and behavioral learning, as 
articulated above, predictive of non-recidivism? Does 
the presence of such behaviors during court appear- 
ances or during probation programs indicate dimin- 
ished risk factors for future offenses? Age of the of- 
fender and severity of the offense also might need to be 
weighted. Further research is needed to determine 
which of these specific court and probation program in- 
dicators, or combination of indicators, is most predictive 
of non-recidivism. 
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History of the Federal Parole System: 
Part 2 (1973-—1997)* 


By PETER B. HOFFMAN, PH.D. 
Staff Director (Retired), United States Parole Commission 


Introduction 


SOLID grounding in history can be extremely 
useful to the legislator, correctional administra- 


tor, or practitioner involved in making or re- 
sponding to change. Or, as George Santayana 
(1863-1952) stated somewhat more bluntly, “[t]hose 
who do not remember the past are condemned to re- 
peat it.” There have been substantial changes in the 
federal sentencing structure in recent years, including 
the abolition of parole release and the phasing down of 
the U.S. Parole Commission, the creation of the U.S. 
Sentencing Commission and the implementation of 
sentencing guidelines, a substantial reduction in au- 
thorized good-time credits, and the reappearance of 
long, mandatory minimum sentences. Given the recent 
passage of the Parole Commission Phaseout Act of 
1996, it appears a particularly appropriate time to re- 
view the history of the federal parole system, as well as 
related sentencing and good-time provisions. 


Chronological History 


Significant events are shown corresponding to the 
date above each entry. At the end of the entry, an ab- 
breviation for the source material used is shown in 
brackets; the full citation is given in the references at 
the end of the article. The few entries without a brack- 
eted citation are based either on the source described 
in the entry itself or on the personal knowledge of the 
author. 


1973 


In May 1973, Maurice Sigler, Chairman of the U.S. 
Board of Parole, submitted a proposal for a reorganiza- 


*This, the second part of a two-part article, provides a 
chronology from 1973 to the present. Part 1, which was pub- 
lished in the September 1997 issue Federal Probation, pre- 
sented the chronology from the origin of the federal parole 
system through 1972. The views expressed in this article are 
the personal views of the author and do not necessarily re- 
flect the official position of the U.S. Parole Commission or the 
Department of Justice. This article was abstracted from a re- 
port, entitled History of the Federal Parole System, prepared 
for the United States Parole Commission. 


tion of the parole board and revision of the parole 
board’s procedures to the Department of Justice. Key 
features of this proposal were the use of explicit guide- 
lines for parole decision-making; the decentralization of 
the parole board into five regions (each headed by a 
board member) with the Chairman and two other mem- 
bers forming a National Appeals Board in Washington, 
DC; hearings conducted by panels of two hearing exam- 
iners with review by the regional parole board member 
on the record; the provision of written reasons for parole 
decisions; the opportunity for prisoners to have repre- 
sentatives at parole hearings; and an administrative ap- 
peal process. In July 1973, this proposal was approved 
by Attorney General Elliot Richardson. [EUSBPR] 

The explicit paroling policy guidelines adopted by 
the parole board were published in the Federal Regis- 
ter. These guidelines were developed in cooperation 
with a project funded by the Law Enforcement Assis- 
tance Administration and conducted by the National 
Council on Crime and Delinquency. The guidelines 
were in the form of a two-dimensional grid. The seri- 
ousness of the prisoner’s current offense (offense sever- 
ity) was considered on the vertical axis with six cate- 
gories (later increased to seven and then eight 
categories). The prisoner’s likelihood of recidivism (pa- 
role prognosis) was considered on the horizontal axis 
with four categories. The dimension of parole prognosis 
was determined by use of a “salient factor score,” an 
empirically derived parole prediction instrument. The 
intersections of the vertical and horizontal axes formed 
a grid containing time ranges (such as 12-18 months). 
The time range set forth the parole board’s policy on 
the customary time to be served before release for a 
prisoner having that offense seriousness and parole 
prognosis, assuming good institutional conduct. Deci- 
sions outside the guidelines may be made for good 
cause and upon the provision of case-specific written 
reasons. For example, misconduct in the institution 
might warrant a decision above the applicable guide- 
line range, and exceptionally good participation in in- 
stitutional programs might warrant a decision below 
the applicable guideline range. [PDMR] 

The Research Center of the National Council on 
Crime and Delinquency published a 14-volume set of 
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reports on the Federal Parole Decision-Making Project. 
[PDMR] 


1974 


Regional offices were established in Philadelphia, 
Pennsylvania; Atlanta, Georgia; Dallas, Texas; Kansas 
City, Missouri; and Burlingame, California. Each re- 
gional office included a parole board member, five hear- 
ing examiners, two case analysts, and clerical staff. 
[EUSBPR] 

The parole board’s budget for fiscal year 1974 was 
$2,025,000, up from $1,391,000 in fiscal year 1973 and 
from approximately $500,000 in 1965. The increase 
from fiscal year 1973 to fiscal year 1974 included the 
cost of implementing the reorganization. Personnel in- 
creased from 48 positions in fiscal year 1965 to 125 po- 
sitions in fiscal year 1974. [EUSBPR] 


1975 


Each regional office has approximately 20 employees. 
A typical regional office is staffed with a board member 
acting as the regional director, an administrative hear- 
ing examiner and four hearing examiners, a pre-release 
analyst, a post-release analyst, and administrative and 
clerical support personnel. [EUSBPR] 

Hearing examiner panels, each consisting of two per- 
sons, conduct parole interviews at each institution 
within the region. At the conclusion of each interview, 
the examiners inform the prisoner of the recommended 
(tentative) parole decision. If the recommendations of 
the examiners differ, the prisoner is informed of both 
recommendations. All panel decisions are reviewed in 
the regional office by an administrative hearing exam- 
iner and the regional board member. It is the regional 
board member who makes the final decision, subject to 
certain limitations (if the regional board member 
wishes to alter a panel recommendation by more than 
6 months, the case must be sent to the national board 
members for review). After a decision is made, a Notice 
of Action is mailed to the prisoner within 15 working 
days of the hearing. If the prisoner is not granted parole 
at that time, the reasons are given as part of the Notice 
of Action. If the prisoner is dissatisfied with the deci- 
sion, he or she has available a two-step administrative 
appeal process. [EUSBPR] 

According to a report of field visits by Department of 
Justice Management Programs and Budget staff, the 
average hearing lasted 30 minutes. Revocation hear- 
ings took anywhere from 45 to 90 minutes. The hear- 
ing began with a review of the inmate’s file by one 
hearing examiner while the other examiner dictated 
the results of the last hearing. The review usually took 
10 to 15 minutes. The offender’s prior criminal history 
was closely examined during the file review. After the 
file was reviewed by one examiner, that examiner pro- 
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vided a brief summary of the file to the other examiner, 
who had completed dictating the results of the previ- 
ous hearing. 

Before the interview with the inmate, the hearing 
panel discussed the inmate’s progress with the institu- 
tional case manager. At the beginning of the interview 
with the inmate, the hearing examiner carefully ex- 
plained the board’s procedures to the inmate and the 
inmate’s right to appeal the decision. The principal dis- 
cussion points initiated by the hearing examiners were: 
the validation of the salient factor score, the inmate’s 
offense and the surrounding circumstances of the 
crime, and the inmate’s institutional behavior and pro- 
gram participation. 

The inmate’s remarks usually began with a descrip- 
tion of the mitigating circumstances of the offense and 
past criminal behavior. This most often was followed by 
the inmate’s statements regarding his participation in 
institutional programs and his motivation to become a 
better citizen. The inmate usually made some refer- 
ence to his parole release plan. The period of time for 
the discussion with the inmate ranged from 5 to 15 
minutes. When an inmate’s representative was pre- 
sent, the discussion period required as much as one- 
half hour. 

Following the inmate’s discussion, he was asked if he 
had any questions he would like to ask the panel. If not, 
he left the room and the hearing examiners discussed 
the case. In most instances, the decision-making 
process, which takes from 2 to 5 minutes, was a 
straightforward application of the guidelines and 
salient factors to the individual case. 

The inmate returned to the hearing room and was 
advised of the panel’s tentative decision. When parole 
was approved, the discussion continued on the comple- 
tion and validation of the release plan. When parole 
was denied, the examiners advised the inmate of the 
reasons and the right to appeal the decision. The 
process of advising the inmate of the decision required 
approximately 5 minutes. 

Most representatives who were observed by the eval- 
uation teams were institutional staff; however, rela- 
tives, prospective employers, and educators have ap- 
peared at a number of hearings. Generally, hearing 
examiners and Bureau of Prisons institutional staff 
agree that the inmate representative does not have a 
major effect on parole decisions; however, the repre- 
sentatives can have a positive effect on the inmate’s at- 
titude. Cases have occurred in which Bureau of Prisons 
institutional staff members serving as inmates’ repre- 
sentatives have directly contradicted the observations 
and recommendations of the inmate’s caseworker. In 
these instances, the examiner stated that the repre- 


sentative can have a major impact on the decision. 
[EUSBPR] 
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1976 


The Parole Commission and Reorganization Act 
(Public Law 94-233) became effective on May 14, 1976. 
A major revision of the statutes pertaining to parole, 
this act retitled the agency as the United States Parole 
Commission. The primary provisions of this act are 
listed below. 


¢ The U.S. Parole Commission is created with a mem- 
bership of nine Commissioners. The Youth Correction 
Division was eliminated and its duties absorbed 
within the new Commission. 


¢ No fewer than five regions are mandated; a Regional 
Commissioner is placed in charge of each. Three 
Commissioners are assigned to a National Appeals 
Board. Authority and responsibilities of the Commis- 
sion, the Chairman, and the Regional Commissioners 
are set forth. 


¢ Eligibility for parole for prisoners with long sen- 
tences, including life terms, is reduced to 10 years 
from the previous 15 years. 


Explicit Guidelines for Decision-Making are man- 
dated. 


¢ Reasons for denial of parole must be provided to the 
prisoner in writing. Decisions outside the guidelines 
must be for “good cause” and must contain specific 
written reasons for such departure. 


Parole applicants have a right to examine their own 
case file (with limited exceptions) before the hearing. 


¢ Parole applicants may be accompanied at their hear- 
ings by a representative of their choice, who may 
make a statement on the applicant’s behalf. 


¢ If a prisoner’s sentence is less than 7 years, he must 
be reviewed no later than at 18-month intervals after 
the initial hearing. If this sentence is 7 years or more, 
he must be reviewed no later than at 24-month in- 
tervals following the initial hearing. 


¢ Prisoners with terms of 5 years or more and satisfac- 
tory institutional conduct must be paroled after ser- 
vice of two-thirds of the term, unless the Commission 
finds that there is a “reasonable probability” of fur- 
ther crime. 


¢ A two-level appeal system is mandated. 


Regular and special conditions of release set by the 
Commission may be modified only after an opportu- 
nity has been offered to the releasee to comment on 
the proposed modifications. Such modifications also 
are appealable. 


¢ The Commission must review a parolee’s progress 
under supervision after 2 years and at least annually 
thereafter and may terminate supervision before 
completion of the sentenced term. Termination of su- 
pervision ends the jurisdiction of the Commission 
over the releasee. 


e After 5 years of supervision in the community, the 
Commission must terminate jurisdiction unless it 
finds, after a hearing, that there is a likelihood of fur- 
ther crime. Such decision is appealable. 


¢ At the discretion of the Commission, alleged violators 
may be summoned to a hearing in lieu of being ar- 
rested on a warrant and may be released under su- 
pervision pending a revocation hearing. 


¢ Reviews of parole violation warrants placed as a de- 
tainer, while a prisoner is serving a subsequent sen- 
tence, must be reviewed within 180 days and a deci- 
sion made with regard to disposition of the warrant. 


Alleged parole violators have the right to confront 
“adverse” witnesses at a preliminary interview and 
any revocation hearing held in the local community. 
At such interview or at any revocation hearing, the 
prisoner may be represented by an attorney (either 
retained or appointed). Voluntary witnesses also may 
be present. 


¢ A preliminary interview is not necessary if the re- 
leasee has been convicted of a crime while under su- 
pervision. 


¢ The Commission may subpoena witnesses in revoca- 
tion proceedings. 


¢ Following revocation, the parolee receives credit for 
time under supervision in the community unless he 
has been convicted of a crime committed while under 
supervision. If he absconded from supervision, he is 
credited with the time from the date of release to su- 
pervision to the date of such absconding. 


e Attorney representation, privately retained or court 
appointed, is permitted in any revocation proceeding 
and at any termination hearing scheduled after 5 
years on parole. [ARUSPC (1976—78)] 


1977 


The Parole Commission modified the permissible 
grounds for a prisoner’s appeal to make them more spe- 
cific. The modified grounds for appeal are: 


¢ That the guidelines were incorrectly applied. 


¢ That a decision outside the guidelines was not sup- 
ported by the reasons of facts as stated. 
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¢ That especially mitigating circumstances justify a 
different decision. 


e That a decision was based on erroneous information 
and the actual facts justify a different decision. 


¢ That the Commission did not follow correct proce- 
dure in deciding the case, and a different decision 
would have resulted if the error had not occurred. 


¢ There was significant information in existence but 
not known at the time of the hearing. 


¢ There are compelling reasons why a more lenient de- 
cision should be rendered on grounds of compassion. 
[ARUSPC (1976-78)] 


Mexico and the United States signed a treaty for the 
mutual exchange of prisoners incarcerated for crimes 
while transient aliens within each nation’s jurisdic- 
tion. The Commission’s legal staff participated with 
the State Department and other units of the Depart- 
ment of Justice in the development of prisoner transfer 
treaties and implementing legislation. In December 
1977, 154 USS. citizens convicted of crimes in Mexico 
were transferred to the United States. A special docket 
was set up to provide prompt parole hearings to these 
cases. Shortly thereafter, Canada and Bolivia followed 
this precedent by establishing similar treaties with the 
United States. [ARUSPC (1976-—78)] 

After a pilot test of the concept in the Parole Com- 
mission’s Western Region, the Commission imple- 
mented a new procedure that has come to be called 
“presumptive parole.” The purpose of the presumptive 
parole procedure is to provide the prisoner at the be- 
ginning of his sentence a date on which it is presumed 
that release will take place, provided the prisoner 
maintains a good institutional adjustment and has de- 
veloped adequate release plans. This procedure is de- 
signed to remove much of the dysfunctional uncer- 
tainty and anxiety surrounding the parole process 
while retaining the flexibility to deal with substantial 
changes in circumstances. Presumptive parole proce- 
dures went into effect in September 1977. All prisoners 
with 7 years or less (regardless of sentence procedure) 
and all prisoners with no minimum sentences are 
heard within 120 days of commitment or as soon there- 
after as practicable. A presumptive release date may 
be set up to 4 years from the date of the initial hearing 
(previously, parole dates were set up to 6 months from 
the date of the hearing). If a presumptive release date 
is not set within 4 years from the date of the initial 
hearing, the prisoner will be continued to a reconsider- 
ation hearing 4 years from the date of the initial hear- 
ing (a “four-year reconsideration hearing”). In addition, 
interim hearings are conducted as required by statute 
to consider whether there are any substantial positive 
or negative changes in circumstances (e.g., outstanding 
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institutional program achievement, disciplinary in- 
fractions) that may warrant modifying the presump- 
tive release date originally set. In addition, a prere- 
lease record review is conducted to ensure that the 
conditions of the presumptive release date (good insti- 
tutional conduct and a suitable release plan) have been 
satisfied. Failure to satisfy these conditions may result 
in retardation of the release date or the scheduling of 
a rescission hearing. [ARUSPC (1976-—78)] 


1978 


The Parole Commission published Federal Parole De- 
cision Making: Selected Reprints, Volume I. [PDMSR 
(1)] 

In October 1978, the Commission began a periodic 
review of its paroling policy guidelines at 28 C.FR. 
2.20 and 2.21. In addition to usual publishing and 
posting of the proposal, copies were sent to over 1,000 
interested persons. Public hearings were held in At- 
lanta, Denver, and Washington, DC, and at the Atlanta 
and Englewood facilities of the Bureau of Prisons. Tes- 
timony was received from 69 witnesses, generating 
over 3,000 pages of transcript. Those giving their views 
included representatives from the judiciary, defense 
and prosecution attorneys, federal prisoners, enforce- 
ment agencies, the Bureau of Prisons, the probation 
system, state correctional systems, and scholars. As a 
result of this effort, certain listed offense behaviors 
were defined more specifically, certain previously un- 
listed offense behaviors were added to the guidelines, 
and certain offense behaviors were moved from one 
category to another or subdivided. The revised paroling 
policy guidelines became effective June 4, 1979. 
[ARUSPC (1978-80)] 


1979 


Decision guidelines were established for decisions to 
retard or rescind a parole on account of institutional 
misconduct. These guidelines are set forth at 28 C.F.R. 
2.36. [ARUSPC (1978-80)] 

Decision guidelines were established to reward sus- 
tained superior program achievement by a reduction 
from a previously established presumptive release 
date. The advancement for superior program achieve- 
ment under these guidelines was deliberately kept 
modest. It is the intent of the Commission to encourage 
voluntary program participation, not superficial atten- 
dance in programs merely in an attempt to impress the 
parole decision-makers. These guidelines are set forth 
at 28 C.F.R. 2.60. [ARUSPC (1978-80)] 


1980 


The Parole Commission’s presumptive release date 
procedures were expanded. Under the revised proce- 
dures, presumptive release dates are set up to 10 years 
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from the date of the initial hearing. A defendant who 
does not receive a presumptive release date will be 
scheduled for a 10-year reconsideration hearing. Pro- 
cedures for interim hearings, as required by statute, to 
review the case for any significant changes in circum- 
stances are unchanged. [ARUSPC (1978-80)] 

From April 9-11, 1980, the Parole Commission, in 
joint sponsorship with the National Institute of Correc- 
tions, conducted the Third National Parole Symposium. 
The conference was held at the University of Maryland 
at College Park. United States District Judge Frank A. 
Kaufman, Governor Brendan T. Byrne of New Jersey, 
and Charles Silberman, author of Criminal Violence, 
Criminal Justice, were featured speakers. Approxi- 
mately 250 persons attended. The proceedings of the 
conference were published as Parole in the 1980s: Pro- 
ceedings of the National Parole Symposium. [ARUSPC 
(1978-80)] 

The Parole Commission published Federal Parole De- 
cision Making: Selected Reprints, Volume I. [PDMSR 
(2)] 


1981 


The Parole Commission published Federal Parole De- 
cision Making: Selected Reprints, Volume III. [PDMSR 
(3)] 

Effective August 31, 1981, the Parole Commission, 
as a result of a research study, revised its Salient Fac- 
tor Score, an actuarial device used in determining risk 
of recidivism. The new Salient Factor Score (SFS 81) 
includes six items which, when added together, pro- 
duce a score with a range from zero to 10 points. The 
higher the score, the higher is the likelihood of favor- 
able outcome. SFS 81 demonstrates predictive validity 
and stability equivalent to that of the seven-item pre- 
dictive device previously used by the Commission. Of 
prime importance, the revised device holds promise for 
greater scoring reliability and ease of scoring. 
[ARUSPC (1980-83)] 


1982 


The Parole Commission published the first Rules and 
Procedures Manual, which consolidated the Parole 
Commission’s rules (28 C.F.R. 2.1 et seq.) with the ac- 
companying procedures. Previously, these had been 
published separately. 

The Parole Commission published Federal Parole De- 
cision Making: Selected Reprints, Volume IV. [PDMSR 
(4)] 


1983 


Effective January 31, 1983, the Parole Commission 
revised its offense severity scale. The revision, which 
used the format of the proposed revision of the federal 
criminal code, was designed to make the severity scale 
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more comprehensive, to improve its clarity and organi- 
zation, and to reflect changes in Commission policy for 
particular offenses. [ARUSPC (1980-83)] 


1984 


The Comprehensive Crime Control Act of 1984 (Pub- 
lic Law 98-473, October 12, 1984) was passed. This leg- 
islation provided for the creation of a United States 
Sentencing Commission to promulgate explicit decision 
guidelines (by May 1, 1986) to be used by federal judges 
in making sentencing decisions. The Chairman of the 
Parole Commission serves as an ex officio, non-voting 
member of the Sentencing Commission. The Parole 
Commission was to be abolished 5 years from the date 
the sentencing guidelines took effect. During the 5-year 
transition period, the Parole Commission was to con- 
tinue in existence to handle cases of parole-eligible de- 
fendants convicted of offenses committed before No- 
vember 1, 1987. Cases sentenced under the new law 
would serve determinate sentences with limited reduc- 
tion for good time (about 15 percent). For such cases, 
post-release supervision would be called supervised re- 
lease rather than parole, and decisions regarding the 
conditions of supervised release and revocation would 
be made by the courts rather than by the Parole Com- 
mission. This legislation also abolished the Youth Cor- 
rections Act. [ARUSPC (1985-86)] 

The Comprehensive Crime Control Act of 1984 also 
eliminated the Parole Commission’s intermediate ad- 
ministrative appeal (regional appeal), providing a one- 
step rather than a two-step administrative appeal. 
[ARUSPC (1986-87)] 

The Parole Commission published Federai Parole De- 
cision Making: Selected Reprints, Volume V. [PDMSR 


1985 


Due to a delay in the appointment of the first mem- 
bers of the Sentencing Commission, legislation was en- 
acted that extended the date for the first sentencing 
guidelines by 1 year (until May 1, 1987). 


1986 


The Parole Commission sought various legislative 
initiatives to facilitate the transition between the cur- 
rent and new systems. Legislation was enacted (Public 
Law 99-646, November 10, 1986) containing two provi- 
sions that afforded the Parole Commission flexibility to 
facilitate its phase out. First, the legislation eliminated 
the requirement for no less than five regions. Second, 
the legislation authorized the use of single hearing ex- 
aminers to conduct hearings (with the requirement of 
a panel of two hearing examiners met by a review on 
the record by the second examiner). [ARUSPC 
(1985-86)] 
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The Parole Commission also provided assistance to 
the newly created Sentencing Commission. As the 
move toward the establishment of federal sentencing 
guidelines was based, in large part, on the successful 
development and use of federal parole guidelines, 
much of the research conducted and experience gained 
in the parole context was directly relevant to the sen- 
tencing guidelines effort. The Parole Commission pro- 
vided a number of databases for the Sentencing Com- 
mission’s use, and staffs of both agencies met regularly 
to examine the data, review the documentation, and 
discuss the empirical findings. [ARUSPC (1985-86)] 

The Parole Commission published Federal Parole De- 
cision Making: Selected Reprints, Volume VI. [PDMSR 
(6)] 

In March 1986, the Parole Commission implemented 
an experimental program, called Special Curfew Pa- 
role, to provide a substitute for Community Treatment 
Center residence for the 60-day period preceding the 
otherwise scheduled parole release date. This program, 
a joint effort of the Parole Commission, the U.S. Bu- 
reau of Prisons, and the U.S. Probation System, was de- 
signed for prisoners who were transferred to Commu- 
nity Treatment Centers for a 30- to 120-day period 
before parole, but who no longer required the support 
services provided there. Under this program, a quali- 
fied prisoner could have his release date advanced by 
up to 60 days on the condition that he remain at his 
place of residence between the hours of 9 p.m. and 
6 a.m. each night unless given permission in advance 
by his probation officer. The probation system provided 
high-activity supervision of the parolee during this pe- 
riod (at least weekly in-person contact, as well as mon- 
itoring compliance with the curfew by random tele- 
phone calls). Failure to comply with this special 
condition could result in imposition of Community 
Treatment Center residence as a condition of parole or 
revocation of parole and return to prison. Implemented 
as a cost-reduction procedure through which the Bu- 
reau of Prisons could reduce the number and expense 
of inmates confined in Community Treatment Centers, 
this project saved over $1 million in its first 18 months 
of operation. [ARUSPC (1985-86)] 

In collaboration with the Bureau of Prisons and the 
National Institute of Justice, the Parole Commission 
initiated an experimental program in which selected 
prisoners would have their parole dates advanced if 
they volunteered to complete 400 hours of “reparative 
work.” Reparative work is defined as unpaid volunteer 
work for public or nonprofit private agencies (such as 
the Volunteers of America, the Salvation Army, or 
Goodwill Industries). The purpose of the project was to 
develop an alternative form of punishment that re- 
turned something of value to the community and, at 
the same time, saved prison bed space. During the first 
phase of the project, 100 prisoners in selected cities 
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each completed the 400 hours of reparative work while 
residing in halfway houses. These prisoners logged 
38,481 hours of unpaid service, work which would have 
cost the participating agencies over $168,000 for paid 
employees to perform. In return, release dates were ad- 
vanced by 5,538 days, providing a substantial savings 
in prison bed space. Upon release, some parolees were 
offered full-time paid positions with the agencies they 
had worked for in the program. A second phase of the 
program was begun at the Federal Correctional Insti- 
tution at Forth Worth. In this phase, a limited number 
of prisoners performed reparative work in the commu- 
nity while still residing at the institution. [ARUSPC 
(1985-86)] 

The Anti-Drug Abuse Act of 1986 enacted 
long, mandatory minimum sentences for many drug 
offenders. 


1987 


On April 14, 1987, the U.S. Sentencing Commission 
transmitted its initial sentencing guidelines to Con- 
gress. These guidelines took effect, as scheduled, on 
November 1, 1987, and applied to all defendants whose 
offenses were committed on or after that date. 

The Bureau of Prisons reported that the cumulative 
savings from the Special Curfew Parole Project ex- 
ceeded $2 million and requested that the program be 
extended indefinitely. [ARUSPC (1986-87)] 

The Parole Commission initiated a “Community 
Control Project,” a joint effort with the Bureau of Pris- 
ons and U.S. probation system, using electronic moni- 
toring to ensure compliance with a curfew. Because of 
population pressures, the Bureau of Prisons was plac- 
ing offenders in halfway houses up to 6 months before 
release even if there was no treatment need for such 
placement. Under this experimental program, selected 
low-treatment-need offenders were released to the 
community up to 180 days before their normally sched- 
uled parole date with a curfew, electronic monitoring, 
and intensive supervision substituted for Community 
Treatment Center placement. Two districts (Southern 
District of Florida and Central District of California) 
were selected for this project. [ARUSPC (1986-87)] 

The Reparative Work Project was terminated. Dur- 
ing the two phases, 132 offenders each performed 400 
hours of reparative work and had their parole dates 
advanced by up to 60 days. A total of 51,281 hours of 
unpaid community service work was completed and 
participants had their parole dates advanced by a total 
of 7,458 days. The value of the work done was esti- 
mated to be over $225,000 (for paid employees to have 
done the same work), and the project was well received 
by the nonprofit agencies involved. Despite these posi- 
tive findings, the project was terminated because the 
Bureau of Prisons did not believe that the staff time 
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needed to monitor the project could be spared given the 
level of overcrowding. [ARUSPC (1986-87)] 


1988 


The cumulative number of offenders participating in 
the Special Curfew Parole Project reached 3,000. Very 
few problems were reported; the revocation rate for vi- 
olations on curfew parole was less than 3 percent. 
[ARUSPC (1987-88)] 

The Community Control Project was expanded to 
four additional districts. To date, 120 offenders have 
participated in this project. [ARUSPC (1987-88)] 

The Anti-Drug Abuse Act of 1988 broadened the 
scope of the mandatory minimum sentences for drug of- 
fenders enacted by the Anti-Drug Abuse Act of 1986. 

The Anti-Drug Abuse Act of 1988 gave the Parole 
Commission jurisdiction over new-law transfer treaty 
cases (transfer treaty cases in which the offense was 
committed on or after November 1, 1987). In such cases, 
the Parole Commission is to determine the release date 
by applying the sentencing guidelines promulgated by 
the U.S. Sentencing Commission. [ARUSPC (1987-88)] 

The Anti-Drug Abuse Act of 1988 also gave the Pa- 
role Commission continuing responsibility over all 
state defendants who are accepted into the U.S. Mar- 
shals Service Witness Protection Program. Once a 
state defendant is accepted into this program, the Pa- 
role Commission assumes jurisdiction over the case. 

Fifty percent of the initial hearings conducted in fis- 
cal year 1988 involved offenders with drug-related con- 
victions, 26 percent involved property crimes, and an- 
other 11 percent involved crimes of violence (murder, 
kidnaping, arson, robbery, and assault). [ARUSPC 
(1987-88)] 


1989 


The Parole Commission began an Intensive Supervi- 
sion Project with the U.S. Probation Office for the Dis- 
trict of Maryland for high risk cases. [ARUSPC 
(1988-89)] 

The number of hearings conducted by the Parole 
Commission began to decline as the sentencing guide- 
lines took effect for defendants who committed offenses 
on or after November 1, 1987. In fiscal years 1987 and 
1988, the Commission conducted 19,796 and 20,465 
hearings, respectively. In fiscal year 1989, the number 
of hearings declined to 16,619. [ARUSPC (1988-89)] 


1990 


The Judicial Improvements Act of 1990 extended the 
life of the Parole Commission by an additional 5 years 
until November 1, 1997, because the Comprehensive 
Crime Control Act of 1984 had failed to make adequate 
provision for handling old-law cases. Retrospective 
abolition of parole consideration (for defendants who 


had already committed their offenses) would raise a 
serious constitutional issue under the ex post facto 
clause. [ARUSPC (1989-90)] 

The Parole Commission has jurisdiction over the fol- 
lowing cases: (1) “Old Law” Cases (persons sentenced 
to prison terms of more than 1 year for offenses com- 
mitted before November 1, 1987, unless sentenced 
under a statute expressly prohibiting parole eligibil- 
ity); (2) Transfer Treaty Cases (persons transferred to 
the United States from foreign countries to complete 
service of a foreign sentence, regardless of the date of 
the offense); (3) State Witness Protection Cases (pro- 
bationers and parolees serving state sentences who are 
transferred to federal jurisdiction because of participa- 
tion in the Federal Witness Protection Program, re- 
gardless of the date of the offense); (4) D.C. Code Cases 
in Federal Institutions (persons sentenced under the 
District of Columbia Code who are confined in correc- 
tional facilities of the U.S. Bureau of Prisons, regard- 
less of the date of the offense); and (5) Military Prison- 
ers in Federal Institutions (persons convicted of 
military offenses who are confined in correctional fa- 
cilities of the U.S. Bureau of Prisons, regardless of the 
date of the offense). 

The number of Parole Commission hearings contin- 
ued to decline. There were 13,568 hearings conducted 
in fiscal year 1990, including 903 hearings for D.C. 
Code offenders housed in federal institutions. 
[ARUSPC (1989-90)] 


1991 


In August 1991, as part of its phase-down effort, the 
Parole Commission closed its Philadelphia and Atlanta 
Regional Offices and consolidated these operations in a 
new Eastern Regional Office co-housed with the Head- 
quarters Office in Chevy Chase, Maryland. [ARUSPC 
(1990-91)] 

The Special Curfew Parole Project, which had 
started in 1986, reached a cumulative total of 3,500 
cases. As electronic monitoring (started under the 
Community Control Project) became available in each 
judicial district, it replaced the curfew parole project. 
[ARUSPC (1990-91)] 


1992 


The Parole Commission, in cooperation with the U.S. 
probation system, developed an experimental project 
to place technical parole violators in “sanction centers,” 
rather than return them to prison. In 1992, two sanc- 
tion centers were opened, one in the Baltimore, Mary- 
land, area and one in the Washington, DC, area. 
[ARUSPC (1991-92)] 

The Parole Commission’s Intensive Supervision 
Project in Hyattsville and Baltimore, Maryland, which 
had started in 1988, was terminated due to the down- 
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sizing of the Commission. An evaluation of the Hy- 
attsville project, prepared by the National Center on 
Institutions and Alternatives, concluded that the early 
intervention and increased surveillance of the project 
provided a tool for preventing escalating criminal be- 
havior. [ARUSPC (1991-92)] 


1993 


The number of hearings conducted in fiscal year 1993 
was 6,769, down from 10,720 hearings in fiscal year 
1991 and 9,307 hearings in fiscal year 1992, and 
slightly less than one-half of the 13,568 hearings con- 
ducted in fiscal year 1990. [ARUSPC (1992-93)] 


1994 


As part of its phase-down effort, the Commission 
closed its Dallas Regional Office and consolidated that 
operation in its Eastern Regional Office co-housed 
with the Headquarters Office in Chevy Chase, Mary- 
land. This closing resulted in a savings of more than $1 
million in operating funds and reduced the number of 
Commission personnel by 22 positions. The Commis- 
sion also eliminated a number of mid-management po- 
sitions. [ARUSPC (1993-94)] 

Given the requirement for the downsizing of the 
Commission, the Commission began using single hear- 
ing examiners to conduct parole hearings. From 1974 
to 1994, hearings had been conducted by two-person 
panels of hearing examiners. Under the revised proce- 
dure, a second examiner would review the case record 
and hearing summary at the Commission’s office. 
[ARUSPC (1993-94)] 


1995 


The Parole Commission modified the Salient Factor 
Score by adding an additional item for older offenders 
(offenders at least 41 years of age on the date of the 
current offense). The revised Salient Factor Score is 
designated as SFS 95. 

The Parole Commission published a 16-chapter Desk 
Book on Training and Reference Materials as part of a 
program of staff training. 


1996 


The Parole Commission closed its Kansas City Re- 
gional Office and consolidated that operation in its 
Eastern Regional Office co-housed with the Headquar- 
ters Office in Chevy Chase, Maryland. This action re- 
sulted in a savings of more than $1 million in operat- 
ing funds and reduced the number of Commission 
personnel by 22 positions. With the closing of this of- 
fice, all Commission functions will be conducted from 
its Chevy Chase, Maryland, office. 


December 1997 


Congress passed the Parole Commission Phaseout 
Act of 1996. This act extended the life of the Parole 
Commission by an additional 5 years (until November 
1, 2002). In addition, it reinstated the 12-year limita- 
tion on total service as a Parole Commissioner and pro- 
vided for the reduction in the number of Parole Com- 
missioners to two Commissioners on December 31, 
1999, and to one Commissioner on December 31, 2001. 
Furthermore, it required the Attorney General to re- 
port to the Congress annually, beginning in May 1998, 
as to whether it is more cost effective for the Parole 
Commission to remain a separate agency or whether 
its functions should be transferred elsewhere. If the At- 
torney General recommends incorporating the Com- 
mission’s functions in another component of the De- 
partment of Justice, the Attorney General’s plan shall 
take effect in November of the year in which it is sub- 
mitted unless Congress, by law, provides otherwise. If 
the Commission’s functions are transferred to another 
component within the Department of Justice, all laws 
remaining to these functions remain in effect notwith- 
standing the November 1, 2002, termination date for 
the Commission set forth elsewhere in the legislation. 

The Parole Commission, with the assistance of a 
grant from the Office for Victims of Crime, established 
two victim/witness coordinator positions and de- 
veloped a program to enhance the Commission’s re- 
sponsiveness to victims and witnesses at revocation 
hearings. 

The Parole Commission had 48 positions at the end 
of 1996, a substantial reduction from 145 positions in 
1992. At the beginning of 1996, there were six Parole 
Commissioners. By the end of 1996, this number was 
reduced to three due to resignations and the provisions 
of the Parole Commission Phaseout Act of 1996. 


1997 


The Parole Commission began an experimental proj- 
ect in which parole hearings are conducted using 
video-conferencing equipment. In February 1997, the 
first hearings in this project were conducted for pris- 
oners at the Federal Correctional Institution in Oak- 
dale, Louisiana. 
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US. Probation in the 1930s: 
Excerpts From Ye News Letter 


Editor’s Note: In 1930 the fledgling United States Probation System—then under the Federal Bureau of Prisons— 
got its own newsletter. The first edition was just over two pages. Besides reporting on the annual conference held in 
Louisville, Kentucky, it offered an alphabetical list of probation officers to date. Forty-one names appeared on the list. 
The next edition offered judicial opinion on probation, quoting Judge T. Blake Kennedy of the District of Wyoming, 
who called probation “the most effective piece of legislation looking to the solution of the crime menace” and “an op- 
portunity to save and reconstruct youth, first offenders and those who may be the creatures of unfortunate circum- 
stances.” Judge Joseph C. Hutcheson, Jr., of the Southern District of Texas gave a sort of job description for the posi- 
tion of probation officer: “A good probation officer ought to have the skill of a scientist, the devotion of a missionary 
and the stomach and health of a Missouri mule.” 


By 1931 the publication was called Ye News Letter. It provided federal probation officers with practical informa- 
tion they needed to do their jobs. It told the small but growing force of officers who had been hired, who was sick, and 
who was on vacation. Ye News Letter discussed the place of probation in criminal justice and also highlighted topics 
of interest and concern to officers. It included poems and illustrations. It was at once informative, newsy, and inspi- 
rational. Ye News Letter evolved and in 1937 became Federal Probation. 


Today, a shelf in the Federal Corrections and Supervision Division of the Administrative Office of the U.S. Courts 
is the home for a complete set of Ye News Letter. At first glance, though, they might not look like the rather important 
historical documents they are. They are three-hole-punched yellowed pages falling out of musty loose-leaf binders. But 
these pages that so distinctively mark the early years of U.S. probation neither will be lost nor allowed to crumble. In- 
stead, they soon will be mended and bound. To celebrate this refurbishment, we offer three excerpts to give you an idea 
of the historical gems to be found in Ye News Letter’s pages. Though the writing style is sometimes florid and the sen- 


timezts often archaic, we hope you will enjoy this glimpse at probation of long ago. 


HE APRIL 1932 edition of Ye News Letter opened 
with a message focusing on “the essence of the 
thing called probation.” 


Essentials: A Message From the 
National Secretary Charles L. Chute 


Now and again we should take time out to speculate 
on the essence of the thing called probation. What is the 
purpose of our efforts, the sine quo non of our service? 
Good investigation, scientific diagnosis of each case, 
well kept records, co-operation, educating the public— 
all these are important, but all fail unless we develop 
effective individual treatment. If probation is not indi- 
vidualized treatment, it is nothing, or very little. If it is 
only another form of mass treatment, it may be no more 
effective in reducing crime than prison, except that it is 
cheaper and more humane. If it is thought of as a “let- 
off”, a mere act of clemency, or if it is treated as a pun- 
ishment, an erroneous, or very inadequate conception of 
it is presented. 

The heart of probation is in the personal relationship 
established between the worker and his charge, contact 
between the man or boy who needs help and a “con- 
structive personality”. Obviously then the first require- 
ment is contact. The probation officer must meet this 
charge frequently, he must get to know him, must win 
his confidence, his friendship. 

Secondly, there must be an individual plan of treat- 
ment or guidance, formulated and carried out in each 
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case. “The greatest injustice that can be heaped on 
childhood” says Wiggam in The Decalogue of Science is 
to treat alike children who are different. Children are 
all alike in one respect, they’re all different”. Of course 
the same thing is true of older children. No stereotyped 
plan of “reports” or “visits” no matter how regular or 
frequent will suffice to change character, and that is 
what we are really aiming at. Character cannot be 
changed by force, and force is implied in that misused 
word “supervision”. It cannot be done by precept or ad- 
vice. It must be inspired and developed through the co- 
operation of a great variety of helpful services which 
will conspire to effect physical, mental and moral im- 
provement. 

This has all been said before, but it needs reiteration 
for we constantly find that the public, the judges, even 
probation officers have not yet grasped the fact that 
probation is casework with a program, a technique of 
individual treatment. 

As yet probation service, especially in the adult and 
federal courts is too lacking in personnel to reach the 
ideal of planned treatment in each case. 

But we must not lose the ideal. 

Probation officers themselves, scattered over the 
country can do most to bring the needs and the possi- 
bilities of their work to public attention. They should be 
“gadflies” on all occasions, stinging the public, and es- 
pecially the budget makers so that they will adequately 
provide a service that will promote the public welfare 
and economy. 
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OK 


From the April 1936 issue comes an excerpt from one 
in a series of installments on “Probation’s Place in 
Criminal Justice.” 


Sorting Out for Probationary Treatment 


How to Separate Them. Will the offender be reformed 
by probation? Of course, the prime consideration in 
each individual case is: Will this offender properly re- 
spond to reformative treatment under the supervision 
of the probation officer? Will he sincerely heed the ad- 
monitions of the judge at time of sentence; appreciate 
the encouraging words with which he is given his 
chance to prove himself; and endeavor honestly and 
courageously to live up to the plan agreed upon be- 
tween him and the probation officer for his improve- 
ment in attitude and conduct? Or is he likely to relapse 
into his evil ways or into some more dangerous form of 
law breaking? How can results be predicted? What are 
the criteria in most common use by the judges in decid- 
ing between probationary treatment and some other? 

Most offenders may be separated roughly into two 
groups by the following classification (but careful study 
and analysis may later result in change of a particular 
individual from one class to the other.) 

For Probation. First offenders (in fact, not in mere 
court record of conviction); novices in crime; casual of- 
fenders; the unsophisticated; the one hardpressed by 
unusual economic circumstances; the one who has fallen 
before extraordinary temptation which is not likely to 
recur; the one who was more or less under the domi- 
nance, perhaps duress, of an associate; the one techni- 
cally guilty but showing little or no moral turpitude. 

Not for Probation. Habitual offenders; the hardened 
offender; the drug addict; the commercial purveyor of 
drugs to addicts; the offender whose crime is closely re- 
lated to his habitual use of alcoholic beverages; the of- 
fender whose crime is linked with mental deficiency or 
aberrancy or perversion (with some of these the choice 
may on later study lie between prison and hospital for 
mental defectives). 

Although these seem to be two quite distinct groups, 
it is not an easy matter to divide offenders between the 
groups. Many times it is found that an offender falls 
within the twilight zone between the two. For example 
there is the feeble-minded whose record, carefuily 
looked up, is found to be one of law-abiding industry in- 
terrupted by his falling for an unusual temptation. Or 
here is a first offender of a good family in whose life is 
disclosed by investigation a clutch of secret vice. 

So whether the rough classification would suggest 
probation or sentence, the safest way is to cause a thor- 
ough investigation to be made—an investigation and 
study which will reveal the character, reputation, past 
record, present attitude and probable future attitude 
and conduct of the offender whether probationed or 


committed, in all cases where the classification is not 
very clearly defined (ideally investigate all). 

The unbiased, impartial, skilled, confidential service of 
a probation officer to the court is usually invoked by the 
judge. The officer can take time to question and reques- 
tion the offender; go places to observe for himself or to 
consult other persons; check and re-check the facts and 
circumstances; make analysis and prognosis for the 
judge. Of course the judge can do some of these things for 
himself; he may cause others to bring him information; 
he may then assemble it all and make his own analysis. 
But those judges who have entrusted this work of inves- 
tigation to a probation officer and have trained him or 
caused him to be trained in it, find that much of their 
valuable time is conserved and the job better done. Fur- 
ther, the report of the probation officer if made in writing 
becomes a valuable source of information for future use 
either to himself in the supervision of the defendant or to 
the institution to which the defendant is committed. 

To go a little further now into details of the study of 
an offender prior to passing sentence, it might be sug- 
gested that the final analysis and prognosis would be 
arrived at after the weighing of the answers to the fol- 
lowing questions: 

Pro. Is the offender in his present attitude toward law 
and order sincerely penitent? Does he willingly make 
clean breast of things? Submit, like patient before his 
physician, to a thorough exploration of his character 
and conduct in the officer or judge’s effort to search for 
remedial causes? 

Con. Is he merely sorry that he has been caught? Self 
pitying? Blaming others? Openly hostile to question- 
ing? Deceptive, secretive, unresponsive to questioning? 
Indifferent to or balky in efforts to get at the causes of 
his trouble? Does he complain of inequities in the de- 
tection, apprehension, and prosecution of offenders? 

Pro. Is the offender youthful? Still plastic enough to 
form better habits of thought and better expression of 
good impulses, and stronger inhibitions of base im- 
pulses? Is this still true even though the offender is in 
young manhood or middle age or past? Is this proba- 
bility of his reformation shown by study of his person- 
ality, his progress in formal education and later intel- 
lectual and moral interests and by his progress in 
industrial efficiency? 

Con. Is the offender due to senility or approaching se- 
nility a person of fixed ideas (anti-social) and of set 
emotional responses of anti-social nature? Is this true, 
even though of middle age, young manhood, or even 
upper adolescence? Is reformation doubtful? Is this 
shown by neglect of education, loss of interest in intel- 
lectual attainments and slipping backwards in indus- 
trial efficiency? Is it shown by his choice of associates? 
Or by health record? 

Pro. Are conditions in his parental home life or mari- 
tal home life, at present or of immediate past, conducive 
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to strengthening him in his endeavor to rehabilitate 
and improve himself? Do the relatives impress you as 
persons whose influence will aid the defendant? Will 
his responsibilities to parents or own dependents tend 
to steady him in his better purposes? 

Con. Do the offender’s parental home conditions or 
marital home conditions, of present or immediate past, 
indicate that he will be hampered seriously in effort to 
rehabilitate himself and rise to higher intellectual, 
moral and industrial standards? Are those conditions 
unchangeable? Are they inescapable? Must he face con- 
stant discouragements? 

Pro. Do the facts in regard to his home ownership, his 
acquirement of personal property, thought for security 
expressed in insurance policies, steadiness of employ- 
ment, either in business for self or for others, indicate 
that he has been progressing and may be expected to 
continue? 

Con. Is he ne’er-do-well and shiftless? Apparently sat- 
isfied with destitution, lacking in proper acquisitive 
habits, neglectful of insurance, unstable in employment, 
often quitting his job or getting fired? Is he unprogres- 
sive and unreliable? Does he think he is down and out? 

Pro. Is there a religious anchorage in his life (sectar- 
ian type not at all mattering) and are there pastoral or 
priestly friends who can and will exert elevating influ- 


ence over him, cooperating on occasion with the proba- 
tion officer? 
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Con. Is he lacking in present or recent past connec- 
tions with religious influences? Has he drifted com- 
pletely away from such? Has he acquired a hardened 
resistence to religious influence? Is he an unavowed un- 
believer? 

Pro. Are there social connections—lodge, club, union, 
military, ete.—which will help him to make a come-back 
to usefulness and respect among his associates? 

Con. Or is he a man who has neglected to join up with 
elevating societies? Has he chosen rather the pool-room 
loafer crowd? Is he familiar with the underworld? 

Pro. On the whole is his personality considered to be 
sincere, earnest, reliable, hopeful, improvable? 

Con. Or shallow, insincere, wandering, untrustwor- 
thy, indifferent to reformation, not improvable? 

Pro. Does he readily join in searching out the chief 
causative factors of his evil-doing? What are they and 
how have you and he planned to overcome those 
causative factors? How promising is prospect of success? 

Con. Or has he been indifferent or hostile to that 
process? What are those factors? Why are they thought 
to be inescapable or uneradicable? Is no plan possible 
for his reformation by probation? Is the prospect totally 
bad? 

Study versus the Catch Phrase. We realize the incom- 
pleteness of the above “Pros” and “Cons” as well as the 
incompleteness of the preceding “For Probation” and 
“Not for Probation” opposing groups of criteria. What 
we mean to emphasize mainly is: We should escape 
from such catch phrase rules as “Probation for all First 
Offenders”, or “Probation for First Offenders only”, or 
“No Probation Except for Youthful Offenders”, etc. 

Rather should the process of selecting offenders for 
probationary reformative treatment be a methodical, 
systematic process of: (1) thorough exploration of the of- 
fender’s personality and searching for facts as to his so- 
cial background and present family, economic and so- 
cial conditions; (2) careful analysis, attempting to get 
insights, following by weighing of “Pros” and “Cons”; (3) 
making of decision by the Court as to whether the par- 
ticular offender, with supervisory aid of the probation 
officer, is likely to respond honestly, reliably, success- 
fully to “the best interest of the public, as well as of the 
defendant”, and restore himself to a position of respect 
and usefulness in his private and public relations to 
family and society. 


From the February 1933 issue is reprinted a piece, by 
US. Probation Officer Joseph Astredo of San Francisco, 
that was very enthusiastically received by “Ye Editor,” 
U.S. Probation System Supervisor Joel Moore. He wrote: 
“If I am late for supper, which I shall be, I have a very 
good excuse to offer my wife ... your account of your De- 
cember trip among those people up there in the hills in 
the vicinity of San Francisco has filled me with most 
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pleasurable emotion. My dear man you are doing just 
the finest thing that any man in the world could do. I 
envy you. I have told many of the men in the field that I 
envy them the opportunities which they have every day, 
especially every day they spend in the field with those 
people for whose future happiness and improvement 
and uplift in character they are charged by the court.” 


Field Notes of a December Trip 


“T am surely doing well; have a nice location and you 
can see for yourself what my furnishings are. For at 
least six weeks before Christmas I worked every 
evening that I might keep faith with my trade. I have 
found my niche and best of all I have found myself and 
am confident that I can serve my people here in a way 
that will satisfy them and hold their trade.” This is 
what my first contact said when I called on him, twenty 
miles out from San Francisco and at 8:10 in the morn- 
ing. Prior to his going to a Federal Penitentiary our 
parolee was an ardent amateur and while in prison was 
accorded opportunity both to study and to experiment 
in all branches of portraiture and today has an artistic 
studio, nicely located with an ever-increasing group of 
satisfied customers. 

On through the morning mist to the next contact an- 
other twenty miles away, where, in surroundings far 
from attractive my next call was made. The home, a low, 
barn-like structure, flat roofed and unpainted; the yard a 
litter of farm refuse; pigs and plows, broken farm imple- 
ments and discarded clothing, auto parts and chicken 
coops, all in great disorder, told the tale of improvidence, 
of poverty of both mind and matter. Contact with a push 
button, that to my surprise caused a gong to sound, 
brought the rheumatic mother to the door and, peering 
past her, I saw in the single living room beds and a pro- 
fusion of beds, a homemade four poster, a bed mounted 
on the familiar gas pipestead, beds on the floor and in the 
best bed of all, a bed in contrast to the grimy interior by 
reason of the knitted coverlet, was our probationer, who, 
according to my notes “was not playing the game with 
us.” “Yes, his foot was broken and the car was pretty 
badly damaged.” “No, he was not drunk when it hap- 
pened, the car just skidded.” “Well, it might be that the 
few drinks that I did take made me a bit careless.” We 
had quite a heart to heart talk, with the mother and the 
two sisters sitting in; a quiet talk about hours and habits 
and associates, quiet but nevertheless to the point and he 
knew when I left, having spent about an hour with him, 
that as soon as the doctor permitted he was to report to 
Mr. Upton and that he was to come to the city on com- 
mercial transportation and not his own car and that the 
peace of mind of his mother and sisters, as well as his 
freedom to come and go, depended on his keeping faith 
with himself and with the Probation Officer. 

Sixty miles to the next contact, through the foothills 
that guard the eastern side of San Francisco Bay, 


through the hills and out into the great San Joaquin 
plains to a dairy farm, operated by Swiss-Italians, where 
the accommodations for the cattle were of the best and 
that of the dairy-men and their families in direct con- 
trast. Our parolee, brother of the proprietors, was absent 
seeking cure for an aggravated case of sciatica at the hot 
mud baths in Sonoma County, the brothers hoping that 
on his return in about five days he would be able to work 
and earn the $60.00 per month they had agreed to pay 
him for his labor as a ranch hand. The brothers spoke of 
our client’s experience at McNeil Island and here as well 
as elsewhere, I heard high praise for the efforts of the 
Warden and his associates to show men the right way to 
live and to aid them to do so. 

Stockton, only twenty miles further on, was reached 
at 1:20 P.M. and there at the “Y” I met and listened to 
several probationers, each telling his story of the hap- 
penings of the sixty days that had elapsed since I had 
last listened to them. We make it a practice to use the 
Y.M.C.A. in our community contacts; there is less like- 
lihood of publicity there than in a Federal building; 
then, too, there is greater latitude as to hours and our 
people do like leisure in which to make their state- 
ments. One told of the ruin wrought by killing frost to 
his forty acres of lettuce but was hopeful for the crop of 
onions seeded in as soon as the extent of damage to the 
lettuce was known; another told of the long hours spent 
ministering to the needs of those afflicted by the flu and 
of his difficulty in making collections in such sums as 
would pay his family expenses and yet he was carrying 
on; another told of the joy that came to him each week 
end that he and his seven year old son spent together— 
a story of a broken home and of the walks and talks and 
plans made against the “time when he grows up.” It is 
wonderful, the chance we probation officers have to lis- 
ten, and how our people warm to us when we take time 
to listen to their tales of trials and tribulations as well 
as of success! Give each man time enough and you will 
learn of his pride in difficulties surmounted and in win- 
ning his fight. The probation officer decided that Sun- 
day was a good day to make contacts. 

The next morning was cold and damp when, at 7:20, 
I pulled out for a fifty mile climb to the twenty-five hun- 
dred foot level where, in the Mother Lode country, they 
are still prospecting for gold and where the hundreds of 
stamps in the mills of the Argonaut, the Kennedy and 
the Etna mines pound away night and day on the ore 
that is sent to the surface from as far below as sixty-five 
hundred feet by the hundreds of men working under- 
ground. Here are three probationers to see, all ranchers 
who, through a sale of produce to the miners, made a 
comfortable living. Three miles out of town I found my 
first man and we chatted while he continued his work 
on a gas pump that presently would water the alfalfa 
field and when I left at the end of a half hour I knew 
that, while cash was not plentiful, he and his wife and 
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their two kiddies were well provided for. Half a mile fur- 
ther on I came to my second contact all the members of 
the family in the yard where hung a huge porker, 
freshly slaughtered, which was being scraped prepara- 
tory to being made into hams and bacon and side meat, 
and, best of all, for the family were Italian, salami— 
that sausage dear to the stomach of all those calling the 
Mediterranean shores their native land. Joe, the oldest 
son, my contact, was not at all sure about a fine having 
been imposed and I promised to look most carefully into 
the wording of the Court Order to see if there was rea- 
son to believe that the Court had imposed a fine but 
had excused its payment if probation was successfully 
terminated. Hospitality here, as nearly everywhere in 
the country, was offered, coffee, cake, fruit and salami, 
but there was too much to do in the hours to come to 
permit of more than a “Grazia” for a fine mountain 
grown apple and then on to our next home where a 
parolee was found housed most comfortably with his 
wife and babies in a wind sheltered canon with a south- 
ern exposure that gave promise of many grapes on the 
vines that crowded the hillside and where the word was 
“all’s well” and a promise of payment of the $500.00 
penalty in the near future. 

At 11:00 A.M. I was off on the road once more head- 
ing down hill to Sacramento to where at 2:00 P.M. I 
was ready to meet my clients who had been asked to 
call on me at the hotel. Promptly on the hour the 
contacts started, and one by one all twelve were seen 
and their stories of home life, employment, or, in too 
many instances, lack of employment, were listened to, 
notes made, suggestions offered and praise accorded 
for progress shown or effort made and encouragement 
given those who seemed to be heavily laden and 
wearying. 

The next morning it was cold when I left Sacramento 
bound north, frost everywhere in the dawning light and 
the pavement slippery under wheel. At 7:30 I was at 
Loomis and then, checking my position mile by mile by 
the mail box numbers, some five miles out I came to the 
ranch of my client, a twenty-three acre vineyard 
worked by himself, his wife and their three sons, the 
vineyard showing a high order of husbandry and the 
housekeeping being equally satisfactory. The vines 
were well pruned, the land properly tilled, there were 
chickens everywhere and the inevitable pig that soon 
would be side meat and salami. My note book showed, 
in summary, “good progress here.” 

Returning to Roseville, I then went three miles west 
to my next contact, a probationer with a fine of $500.00 
recorded against him and not a dollar paid to apply and 
the Chief asking, “Why? Why?” Our client was in bed, 
his back in bandages from a strain caused by his trac- 
tor the day before, but his head and tongue in working 
order. He made it quite clear that he would pay his fine 
if the Court had so ordered but asked that we examine 
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the verbiage of the Court Order, his attorney having 
said that the Court would excuse payment of the fine if 
probation was satisfactorily concluded. The Court 
Order referred to, when submitted to the Court for in- 
terpretation, was found to sustain our client’s con- 
tention. A letter so advising him went forth almost im- 
mediately after my return to the home office, with a 
closing paragraph complimenting him on the way he 
was carrying out his probationary instructions. 

The next contact was made at ten o'clock at Lincoln 
where our man, a former postal employee, was now en- 
gaged in wheat farming a section of land long owned by 
the family, with our man not particularly enthusiastic 
about the coming crop, for rain was far below normal, 
even for a dry farmer, and on the day of my call the sun 
was shining warm and bright with no indication of rain 
imminent. As I write I am taking comfort in the knowl- 
edge that three days after I left him rain fell and for a 
period of three weeks thereafter there were intermit- 
tent showers that brought the rainfall almost up to nor- 
mal and when I see our man this coming month I know 
that he will be feeling much more cheerful. 

At 11:30 I reached the twin cities of Marysville and 
Yuba City, with contacts promptly made and reports of 
progress registered except in one instance where, in an 
endeavor to locate our man, I went from cottage to lodg- 
ing house, then to a thinly veiled gambling joint and 
speakeasy posing as a billiard hall, then to the County 
Hospital where I learned that the man had gone to the 
Bay region the previous week to enter one of the Gov- 
ernment hospitals. A week later I talked with him and 
learned that he was not hopeful over the recently per- 
formed operation, an operation of no particular serious- 
ness, and so, when I called again some two weeks later, 
I was shocked to learn that five days after my first call, 
our man had died and his wife had taken the body back 
to his old home in Iowa for burial. 

The next contact was at Groville, some twenty miles 
north of Yuba City, at about 3:00 P.M., there finding 
that our young probationer had returned to the home of 
his parents to employment with his father whom he 
was now aiding in carrying on a long established and 
successful business, coming back to a job long before of- 
fered but rejected, a job that now seemed to please him 
right down to the ground. His wanderings appeared to 
have taught him a lesson as well as to have given him 
an appreciation of home. 

Then on in the waning light to Durham where the 
Federal Government is aiding in a vast irrigation proj- 
ect that gives promise of success, there to find the fam- 
ily of our probationer comfortably housed in a small cot- 
tage while he was away in one of the National Forests 
cutting fire wood that found ready sale at $10.00 per 
cord. The family was well and well provided for by this 
quite resourceful man who, at Christmas-time, ob- 
tained a permit from the National Forest to cut Christ- 


< 
x 
‘ 
. ( 
i 


YE NEWS LETTER 63 


mas trees, hauled many truck loads of them to the San 
Francisco market and disposed of them at a consider- 
able profit. I was indeed glad to be able to tell the wife 
that there was no question in my mind but that the 
Court, at its next session, would pass favorably on our 
report for the vacation of the probation order and the 
dismissal of the indictment. 

Chico, four miles on in the evening light, and there I 
found our probationer almost shoulders deep in flour, 
the foundation for many loaves of bread that he would 
produce during the next twelve hours. His sweetheart 
is clerking in the same bakery store and she, knowing 
the details of the Court Order in his case, is seeing that 
he has every chance for the right kind of leisure activ- 
ity and no time for any other. The combination seems 
ideal and our client fortunate in his sweetheart. 

Going on that same night to Orland, our client was lo- 
cated on his dairy farm some four miles from town. The 
house a modest cottage where lived the man, his wife 
and three little people and the barns models of con- 
struction and cleanliness, a condition frequently found 
in the alfalfa sections of the West. Our client wanted to 
have one problem of his solved, i.e., why he had been ar- 
rested and convicted for the use of a home cooker but 
when our inquiry developed the fact that figs were 
being distilled in the home cooker and fig brandy of- 
fered for sale, the answer was apparent and Joe 
“guessed the Government was right after all.” 

It was cold that night in Orland. At Stockton and 
again at Sacramento my hotel room was warm, well 
lighted and quite comfortable, but at Orland it was dif- 
ferent. A strong north wind howled through the corri- 
dors of the frame building which is the town’s leading 
hotel; the windows rattled and the cold air seeped 
through to chill my room, heated only by a small bull’s 
eye type of electric heater, but it was clean and the bed- 
ding ample and soon, really all too soon, it was 6:00 
A.M. and time to be on my way again. I had more than 
230 miles to do that day if I were to keep to schedule. 
At seven, before daylight, I was again on the road and 
southbound to my junction point, Willows, where I 
turned west to a Coast Range hamlet given over to 
sheep and cattle raising. The air was like wine and by 
eight I had covered the 23 miles to the bridge, a land 
mark , and then on another five miles on a winding 
road following the bed of a mountain stream that fol- 
lowed its course between snow capped ridges to the 
ranch house where I found our probationer rerigging 
pack saddle gear and in a leisurely way preparing for 
the annual sheep shearing trip that would give him 
three months’ work in the early spring. We talked sheep 
and cattle, long horn and white face, trout and the need 
of stocking the streams, deer and just how he got the 
three point head that, with many others, was hanging 
in the general room of the old place and then, having in 
the main listened, I knew the answer to the question I 


asked would be, “Of course I am making good. Once is 
surely enough for me. I have had my lesson.” An answer 
truthful and sincere. 

Back to Willows and then due east ten miles to the 
ranch of our next contact where I found him handling 
his team of plow horses and turning a furrow that cer- 
tified him as an expert plowman and I then learned to 
my amazement that he had lost a foot in the Great War 
with the artificial member functioning so perfectly that 
there was never a movement of his to indicate such to 
be the fact. He knew his probation instructions by heart 
and was carrying them out to the letter that he might 
be restored to all the rights of citizenship at the termi- 
nation of his probationary period, thus showing his ap- 
preciation of his naturalization rights. 

It was eleven in the morning when I left Glenn with 
a fifty mile run ahead of me to reach Lower Lake and a 
range of hills nearly 2,000 feet high to cross before I ar- 
rived, yet the road was so good and the weather so per- 
fect that at noon I was ready for the lunch that was be- 
fore me in the little coffee shop at the south end of Clear 
Lake, with my fifty miles safely behind me. 

Then over a narrow, winding mountain road for some 
six miles to the final grade and a swift drop down to 
Clear Lake where our probationer was wondering if his 
wainut trees were really killed by the frost of the pre- 
vious month, a frost the like of which even the oldest in- 
habitant had no knowledge. A neighbor with 40 acres of 
twelve year old walnut trees reported that his entire or- 
chard was killed by the cold that reached 6 degrees and 
he planned the following week to start digging out all 
these fine trees with his own salvage some cords of fire 
wood. 

Back to the main county road once more, past the vol- 
canic heights of Konocti and on to Kelseyville where my 
contact was away from home. 

The sun was behind Hull mountain when I passed 
through Middletown and over the pass made locally fa- 
mous as the site where Robert Louis Stevenson located 
as well as composed the story of “The Silverado Squat- 
ters” and then on to Napa where, at twilight, I made my 
first call getting a report of cheer from the wife of our 
probationer who told of steady work, good wages and 
best of all possible relief for the little girl long a sufferer 
from infantile paralysis. 

It was after dark when I calied at the home of a pro- 
bationer recently assigned to our care, to learn that she 
was down town, whereabouts not known. I departed 
without making known my mission. On my next call in 
this particular case, some 30 days later, many hours 
were spent in locating this young woman and making 
community contacts which, if capitalized, would surely 
help her, but that’s another story. 

Then south once more to Vallejo, the Navy Yard town, 
where I spent the night and then early the next day 
made my first call on a probationer transferred to us 
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from New Jersey, finding that he had arrived home only 
the day before with no plans as yet set up for employ- 
ment, but with a mother and grandmother who are vi- 
tally as well as intelligently interested and much 
should be accomplished through their kindly aid. 

Next a call is made some two miles out of town, past 
the cemetery and out on to the marsh land that lies flat 
and wet to the north of town, where the father of our 
contact told of his son’s absence in San Francisco on 
lawful occasion, and trusted that the business deal of 
the day would turn out greatly to the profit of the son 
and his parents as well. The father and grey haired 
mother were told of our interest, of the need of our mak- 
ing contact with their son and of our desire to aid and 
counsel as well as to supervise, and they promise full 
and understanding co-operation. 

Still south, across a great steel bridge that spans 
Carquinez straits, a bridge that in size is not unlike the 
famed Brooklyn Bridge, to Martinez, county seat of 
Contra Costa County where three calls were made; 
where one of our contacts is a whimsically wise old gen- 
tleman who drawls out, in a low musical voice, his com- 
ments on men and things and whom it is a delight to 
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visit; then to the home of a probationer who lives on a 
hill that overlooks the bay and whose view takes in the 
water traffic that in almost unbroken procession passes 
each day, and each night, a probationer who is surely 
living within the law but hopes for the “good old days” 
as he puts it when he may once more “represent a brew- 
ery without fear of arrest.” 

On the home stretch now and south through the or- 
chard country to a probationer, a chronic invalid, possi- 
bly through lack of medical care, who now spends days 
in enjoying poor health and telling his mother and sis- 
ter how the ranch ought to be run. Then to the home of 
a tenant farmer, an Asiatic, whose place is a model of 
thrift and good husbandry and whose report calls for 
another entry in my note book, “Making good.” 

It is now well on in the afternoon and the road flows 
smoothly by at 45 miles an hour with the color of the 
hills and canons soft and pleasing and then, through a 
short tunnel, and the City of Oakland lies at my feet, 
San Francisco Bay just beyond and a record of 51 pro- 
bationers visited, four and three-quarters days spent on 
the road and 777 miles traveled at an expenditure of 
$77.74 for the trip. 
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The State of ISP: 
Research and Policy Implications 


By BETSY FULTON, EDWARD J. LATESSA, 
Amy STICHMAN, AND LAWRENCE F. TRAVIS* 


NTENSIVE SUPERVISION programs (ISP) are 

among the most popular forms of alternative sanc- 

tions in the United States. Every state has some 
type of ISP operating within its boundaries. A review of 
literature since the 1993 release of the RAND results,' 
however, reveals a dearth of empirical assessments of 
ISP, leaving practitioners and policy makers flounder- 
ing as to whether or not they should continue investing 
in these staff- and time-intensive programs, and, if so, 
how they should design these programs to achieve the 
desired correctional objectives. 

The purpose of this column is to consolidate what is 
known about the effectiveness of ISPs in a manner that 
sheds light on tough questions, guides program modifi- 
cations, and stimulates future research. We will begin 
with a brief description of three models of ISP that have 
emerged over an equal number of decades. Next, we 
will report on the major evaluative research findings 
including preliminary results from an evaluation of the 
newest model of ISP—the American Probation and Pa- 
role Association’s prototypical model, which advocates a 
focus on intensive services and a balanced approach to 
supervision.’ Finally, we will explore the policy implica- 
tions of ISP research. 


ISP Models 


Intensive supervision dates back to the early 1960s 
when the California Special Intensive Parole Unit and 
the San Francisco Project were implemented to experi- 
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ment with smaller caseloads of offenders (Neithercutt 
& Gottfredson, 1975; Carter & Wilkins, 1976; Banks, 
Porter, Rardin, Sider, & Unger, 1977). More contempo- 
rary ISPs have retained small caseloads in their design, 
but they differ in most other ways. Three basic models 
of ISP are described below. Although this brief por- 
trayal of ISPs cannot begin to account for all the vari- 
ants of ISP scattered across the nation, it reflects the 
prominent program design in the era referenced. 


Early ISPs 


The first wave of ISPs in the 1960s and early 1970s 
was designed primarily as a probation management 
tool to examine the effectiveness of various caseload 
sizes (Petersilia & Turner, 1990). The experimentation 
with smaller caseloads was based on the assumption 
that smaller caseloads would allow for increased con- 
tact and lead to greater success (Banks et al., 1977). 
Probation and parole programs during this era oper- 
ated under the “rehabilitative ideal,” which focused on 
individual offenders and sought to reduce recidivism 
through interventions aimed at changing offenders’ at- 
titudes and behaviors (Sechrest, White, & Brown, 
1979). Rehabilitative interventions were the primary 
focus of these programs; punishment and community 
protection were seen as secondary goals. These early 
ISPs met their demise when research revealed that of- 
fenders in ISP had similar or marginally lower arrest 
rates and more technical violations than offenders 
under regular supervision (Neithercutt & Gottfredson, 
1975; Carter & Wilkins, 1976; Banks et al., 1977). 


The Georgia Model 


The Georgia Department of Corrections reintroduced 
the concept of ISP in 1982 in response to prison crowd- 
ing and a shrinking budget. Most states followed suit 
throughout the 1980s, developing ISPs as alternative 
sanctions for offenders who would have otherwise gone 
to prison. Program designs reflected the leading penal 
principles of the time—deterrence and incapacitation 
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(Clear & Hardyman, 1990). The emphasis was on con- 
trolling the offender in the community through the use 
of punishment and surveillance-oriented measures in- 
cluding frequent contact, drug testing, curfews, elec- 
tronic monitoring, and stringent responses to technical 
violations. Treatment components and other service- 
oriented components generally received a lower prior- 
ity. Research results for this vastly different approach 
to ISP were no more favorable than those of early ISPs. 
Findings suggested that these ISPs failed to alleviate 
prison crowding and that there were no significant 
differences between recidivism rates of ISP offenders 
and offenders within comparison groups (Petersilia 
& Turner, 1992; United States General Accounting 
Office, 1993). Despite these negative findings, the 
surveillance-oriented ISP continues to be the promi- 
nent model in the United States. 


APPA’s Prototypical ISP 


Several evaluations have revealed evidence of a rela- 
tionship between greater participation in treatment 
and employment programs and lower recidivism rates 
(Petersilia & Turner, 1992; Pearson, 1987; Byrne & 
Kelly, 1989). Building on these research findings and a 
growing body of literature on the principles of effective 
intervention (Gendreau & Andrews, 1990; Andrews, 
Zinger, Hoge, Bonta, Gendreau, & Cullen, 1990),° the 
American Probation and Parole Association (APPA) de- 
veloped a prototypical model of intensive supervision. 
This model shifted the emphasis of ISPs from exclusive 
incapacitative and punitive measures to a more inte- 
grated approach of interventions and _ risk-control 
strategies. Although this model advocates a focus on 
treatment and services, it recognizes the need for a full 
range of probation and parole activities including inter- 
vention, surveillance, and enforcement (Fulton, Gen- 
dreau, & Paparozzi, 1996). Intervention includes the 
entire gamut of treatment and services provided to of- 
fenders. Surveillance involves those activities related to 
monitoring offender activity as well as the social envi- 
ronment of the offender. The enforcement component 
speaks to the need to hold offenders strictly account- 
able for their actions. This model was based on the be- 
lief that a balanced approach to supervision would lead 
to the achievement of short-term in-program crime con- 
' trol while also achieving the long-term goals of behav- 
ioral change. This model of ISP has been implemented 
in approximately 10 sites across the nation. Prelimi- 
nary results from a recent evaluation of this prototypi- 
cal model in a Midwestern and Northeastern site once 
again reveal null results—no significant differences in 
recidivism rates were found between offenders in ISP 
and those assigned to regular supervision (Stichman, 
Fulton, Latessa, & Travis, forthcoming). 

Despite less than favorable research results, ISP con- 
tinues to garner a high level of support and commitment 


December 1997 


from a broad constituency. Judges enjoy the sentencing 
option it provides; administrators appreciate the many 
resources ISPs have generated for probation and parole; 
and line staff believe that ISP represents the way pro- 
bation and parole should have been conducted all along. 
Given this commitment, it becomes imperative for com- 
munity corrections professionals to examine further the 
available research in an attempt to discover how these 
null results might be transformed into favorable out- 
comes. The next section of this column provides a de- 
tailed discussion of ISP research results in an attempt 
to shed light on what is known about the effectiveness 
of ISP and its various designs and components. 


Major Evaluative Research Findings 


Commonly stated goals of today’s ISPs are: increased 
public safety; rehabilitation of the offender; the provi- 
sion of an intermediate punishment; a reduction in 
prison crowding; and a reduction in costs (Fulton, Gen- 
dreau, & Papparozzi, 1996). How well they are achiev- 
ing these goals is addressed below through a discussion 
of findings from program evaluations spanning the 
three primary ISP models. 


Are ISPs Implemented as Designed? 


Before program effect can be examined, it must be de- 
termined whether or not the program was implemented 
as designed. A key finding of early ISP experiments was 
that intensive supervision was difficult to achieve be- 
cause of interference from other duties and because of- 
ficers were unsure of what to do with the extra time 
created by reduced caseloads (Banks et al., 1977; Nei- 
thercutt & Gottfredson, 1975; Clear & Hardyman, 
1990). In later evaluations, the method for measuring 
program intensity determines how successfully current 
programs are achieving the desired level of supervision. 
For the most part, process evaluations have revealed 
that today’s ISPs achieve intensive levels of supervision 
when measured by surveillance-oriented activities such 
as the number and type of supervision contacts and the 
number of drug tests conducted (Erwin, 1987; Pearson, 
1987; Baird & Wagner, 1990; Latessa, 1991; Petersilia & 
Turner, 1992; Stichman et al., forthcoming). Most of 
these same ISPs, however, do not reveal a significant 
increase in the level of services and interventions pro- 
vided to ISP offenders. RAND found that less than 50 
percent of the ISP offenders participated in some coun- 
seling during the followup period and that slightly 
more than 50 percent of the ISP offenders were em- 
ployed (Petersilia & Turner, 1993). Even within APPA’s 
prototypical model of ISP (a model that claims to place 
an equal emphasis on treatment and services), the level 
of treatment and services delivered in ISP was found to 
be significantly more intensive than regular supervi- 
sion in only one of the evaluation sites (Stichman et al., 
forthcoming). Based on these findings, an obvious ques- 
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tion becomes “do intensive levels of supervision or ser- 
vices make a difference in case outcomes?” 


How Effective Are Specific Components of ISP? 


Most evaluations suggest that increased contact alone 
does not make a difference in terms of overall recidivism 
rates. Even when intensive levels of supervision were 
achieved in the early rehabilitation-oriented ISPs, closer 
contact did not lead to improved recidivism rates for ISP 
offenders (Banks et al., 1977; Neithercutt & Gottfred- 
son, 1975). Results are similar when examining the 
surveillance-oriented Georgia model. In its 14-site ran- 
domized ISP experiment RAND found that the level of 
face-to-face contact with offenders ranged from 2.7 con- 
tacts per month in Contra Costa County, California, to 
22.8 contacts per month in Waycross, Georgia. A com- 
parison of recidivism rates both within and across sites 
reveals no relationship between the level of contact and 
recidivism: no differences were found in the recidivism 
rates of ISP and comparison group offenders within 
sites despite significant differences in the level of con- 
tact; and the recidivism rates in Seattle, Washington, 
and Macon, Georgia, were both about 46 percent with 
the Seattle program conducting 3.4 contacts per month 
and the Macon program conducting 16.1 contacts per 
month (Petersilia & Turner, 1993). 

Preliminary evaluation results from the study of 
APPA’s prototypical ISP once again reveal a null rela- 
tionship between the overall level of contact with of- 
fenders (as measured by the number of collateral con- 
tacts, field visits, and office contacts) and case 
outcomes. An examination of office contacts alone, how- 
ever, reveals a positive relationship between the num- 
ber of office contacts and success in ISP in the Mid- 
western jurisdiction (Stichman et al., forthcoming). 
This finding may stem from the nature of the contact 
more so than the quantity of contact. According to pro- 
gram design, ISP officers in this prototypical model are 
to serve as counselors and advocates for the offender. 
Contact should not only be “frequent,” it should also be 
“substantive, “ aimed at assistance and problem resolu- 
tion (Fulton, Stone, & Gendreau, 1994). 

Byrne and Kelly’s (1989) evaluation of the Massachu- 
setts Intensive Probation Supervision program (IPS) 
raises similar issues. They found that the program was 
not implemented as designed, with only 27.2 percent of 
the IPS offenders receiving the high degree of supervi- 
sion required by the program model. Further examina- 
tion of the degree of program implementation revealed a 
positive correlation between the degree of implementa- 
tion (as measured by supervision quantity, supervision 
style, enforcement of conditions, and system response to 
noncompliance) and success rates. This relationship also 
was found in the control group. Unfortunately, without 
better measures of the nature of supervision contacts in 
both the Massachusetts ISP and APPA’s Midwestern 


evaluation site, it is difficult to determine exactly which 
programmatic aspect(s) are responsible for these im- 
proved outcomes. It is fairly safe to conclude, however, 
that an increase in the level of contact alone is not likely 
to lead to a reduction in recidivism. 

What about more intensive treatment and services? 
Several evaluations revealed a relationship between 
participation in treatment and services and reduced 
recidivism rates. Johnson and Hunter’s (1992) evalua- 
tion of Colorado’s Specialized Drug Offender Program 
(SDOP) compared the recidivism rates of offenders 
randomly assigned to three types of offender treatment 
within two county probation departments: regular pro- 
bation; SDOP (i.e., a form of ISP for drug-involved of- 
fenders that emphasizes increased contacts, drug 
screening, and primary treatment referrals); and 
SDOP with the addition of a cognitive component. The 
researchers found that both SDOP treatments resulted 
in lower revocation rates than regular probation, with 
offenders in the cognitive group having the lowest re- 
vocation rates. This finding supports several meta- 
analyses of correction interventions, which found that 
programs that incorporate cognitive skills training and 
cognitive restructuring are associated with lower rates 
of recidivism (Andrews, Zinger, Hoge, Bonta, Gen- 
dreau, & Cullen, 1990; Gendreau & Andrews, 1990; 
Gendreau & Ross, 1987). 

A program evaluation of an electronic monitoring 
program combined with intensive drug and alcohol 
treatment in Clackamus County, Oregon, revealed sim- 
ilar results. Although there were no overall differences 
in recidivism rates between the experimental group 
and offenders placed on electronic monitoring without 
the treatment component, there were significantly 
lower recidivism rates for those offenders who success- 
fully completed the intensive drug and alcohol treat- 
ment program (Jolin & Stipak, 1992). This finding sup- 
ports previous research suggesting a _ positive 
correlation between treatment retention and success 
rates (Anglin & Hser, 1990). 

Although participation in treatment and services was 
generally low across the RAND sites, there was indica- 
tion of a relationship between such participation and 
recidivism reduction. To further explore this relation- 
ship, supplementary analyses were conducted on the 
California and Texas sites. Each offender was given a 
summary score ranging from zero to four, with one 
point assigned for participation in each of the following: 
any employment during the followup year; any coun- 
seling sessions attended; any community service per- 
formed; and any restitution paid. Data analyses re- 
vealed “that higher levels of program participation 
were associated with 10—20 percent reduction in recidi- 
vism” (Petersilia & Turner, 1993, p. 8). 

The state of New Jersey has experienced some suc- 
cess with ISP that also appears to be related to a 
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stronger emphasis on treatment and services. In an 
evaluation of the program operated by the New Jersey 
Administrative Office of the Courts, 12 percent of the 
offenders in ISP were convicted of a new crime at the 
end of 2 years, compared to 23 percent of the offenders 
in a matched group (Pearson, 1987). This program 
places an emphasis on meeting offenders’ treatment 
needs and working with community members to en- 
hance the offenders’ chances for successful reintegra- 
tion. Counseling is described as the cornerstone of the 
program. An evaluation of the ISP operated by the New 
Jersey Department of Corrections also found lower 
rates of recidivism rates for ISP offenders (Paparozzi, 
n.d.). The recidivism rates of ISP offenders were 20 per- 
cent lower than the rates of subjects in a matched com- 
parison group. Of significance is the fact that ISP sub- 
jects received twice as many treatment referral services 
as the comparison group. 

Unfortunately, an issue that has been largely ignored 
in ISP research is program quality. Does it matter how 
much contact or services ISP offenders are getting if 
what they are getting in the first place is not promoting 
long-term behavioral change? In the recent evaluation 
of APPA’s model ISP, the Correctional Program Assess- 
ment Inventory (Gendreau & Andrews, 1994) was con- 
ducted on the ISP programs and selected service 
providers at each site. This inventory is designed to 
measure the extent to which programs meet certain 
principles of correctional intervention that have been 
shown to be associated with reductions in recidivism. 
The CPAI findings revealed a higher quality of services 
for ISP offenders in the Midwestern site, which re- 
ported lower levels of treatment and services than the 
Northeastern site. This provided an opportunity to ex- 
plore whether it is the quantity or quality of services 
that makes a difference. Preliminary data analysis sug- 
gests that the Midwestern site is achieving a higher 
rate of success than the Northeastern site even after 
controlling for offender demographics, criminal history 
scores, and other key variables. This confirms what has 
been found in the rehabilitation literature—programs 
that meet certain principles of effective intervention 
are associated with lower rates of recidivism. Thus, it 
may be that what is done with ISP offenders is more 
important than how much is done with them. 


Is ISP More Successful With One Type of Offender or 
Another? 


According to the “risk principle,” intensive services 
should be targeted to high-risk and high-need offenders 
(Andrews & Bonta, 1994). Most programs state that 
they are designed for high-risk offenders; yet the strin- 
gent eligibility criteria often inadvertently relegates 
these programs to low-risk offenders. In many of the 
sites involved in RAND’s randomized ISP experimenta- 
tion, less than two-thirds of the ISP population scored 
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“intensive risk” (Petersilia, Turner, & Deschenes, 1992). 
Evaluations of the early ISPs found that ISP produces 
an “interaction effect” with more intense controls actu- 
ally being harmful to lower-risk offenders who tended 
to be targeted for ISP (Banks et al., 1977; Neithercutt 
& Gottfredson, 1975; Clear & Hardyman, 1990). An 
evaluation of the ISP operated by the Georgia Depart- 
ment of Corrections found similar results—low-risk of- 
fenders assigned to ISP had significantly higher rates 
of recidivism than low-risk offenders sentenced to reg- 
ular probation, but the rates of recidivism for high-risk 
offenders were similar across both programs (Erwin & 
Bennett, 1987). By mistakenly targeting low-risk/need 
offenders, ISPs are unnecessarily increasing program 
failures and wasting valuable ISP resources. Lower- 
risk offenders are generally able to begin to lead a 
prosocial lifestyle with minimal support from a proba- 
tion or parole officer. 

Aside from the above-mentioned research pertaining 
to high-risk offenders, there is limited research to sug- 
gest which type of offender is most successful in ISP. 
Erwin and Bennett (1987) found that offenders convicted 
of drug- and alcohol-related offenses responded most pos- 
itively to Georgia’s ISP as evidenced by the 90 percent 
success rate. A study of ISP in Harris County, Texas, 
found that no particular offense type was associated with 
success, but that offenders with prior misdemeanor con- 
victions and offenders who were unemployed at the time 
of placement were more likely to commit both technical 
violations and new crimes (Jones, 1995). ISP offenders in 
Ohio were more likely to complete supervision if they 
were white, employed at the time of arrest, reported no 
history of substance abuse, and were low risk (Latessa et 
al., 1997). Colorado’s Specialized Drug Offender Program 
with the cognitive component appeared to be more effec- 
tive with offenders who had an extreme drug or alcohol 
problem and offenders who were at least 30 years old 
(Johnson & Hunter, 1992). Clearly, aside from high- 
risk/high-need offenders, it is impossible to conclude 
which type of offender will respond most favorably to 
ISP. Even those with the most cynical attitudes toward 
correctional treatment will admit that some programs 
are effective with some types of offenders (Gendreau, 
Cullen, & Bonta, 1994). Therefore, the answer to this re- 
search question will depend on the nature of the pro- 
gram and the specific offender needs the program is de- 
signed to address. 


Are ISPs Effective in Treating the Needs of Offenders? 


Several evaluations have examined the extent to 
which ISPs contribute to improvements in substance 
abuse, employment, and other key problem areas. An 
evaluation of an Indiana ISP found that the ISP group 
had more stable adjustments to community life after 
completing their sentences than did the comparison 
group of offenders released from prison (Van Ness, 
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1992). Indicators of social adjustment were weekly in- 
come, an index of occupational prestige, and an Adjust- 
ment Criteria Index consisting of 10 indicators of suc- 
cessful living in the community (Van Ness, 1992). 

Johnson and Hunter (1992) measured the extent to 
which regular probation and the two variations of Col- 
orado’s Specialized Drug Offender Program (SDOP; one 
with and one without a cognitive component) addressed 
18 dimensions of offender need including antisocial atti- 
tudes and beliefs, problem-solving abilities, self-control, 
drug use, and susceptibility to peer and other external 
influences. For 16 of the 18 dimensions, the success 
rates of the two SDOP treatments surpass those of reg- 
ular probation. Success on the dimensions most associ- 
ated with some form of drug use are far higher for both 
SDOP treatments than for regular probation. Cognitive 
treatment appeared most effective in reducing offend- 
ers’ susceptability to external influence. 

In an evaluation of Massachusett’s ISP, Byrne and 
Kelly (1989) measured offender change by comparing 
the probation officer’s initial assessment in the areas of 
substance abuse, employment, and marital/family rela- 
tionships with an assessment at the end of a 1-year fol- 
lowup period. Those offenders who showed initial im- 
provement in employment and substance abuse had 
lower rates of recidivism. The evaluators concluded 
that ISP had an indirect impact on recidivism through 
its direct impact on offender change, offering “strong 
support for crime control through treatment.” 

The evaluation of APPA’s model ISP in the North- 
eastern jurisdiction revealed that offenders in ISP 
made significantly more overall progress in case objec- 
tives than offenders under regular supervision (Stich- 
man et al., forthcoming). The level of services provided 
to ISP offenders in this jurisdiction was significantly 
higher than the level of services provided to offenders 
under regular supervision. This was not the case in the 
Midwestern site, where no significant differences in 
overall progress were found, suggesting that the mere 
availability of additional resources may enhance the 
achievement of case objectives. Interviews with admin- 
istrators and line staff at each of the evaluation sites 
support this contention—the increased ability for ISP 
staff to develop resources for their clients was listed as 
a key program strength. 


How Successful is ISP at Diverting Offenders From 
Prison? 


Prison crowding served as the impetus for developing 
ISPs across the nation. Most program evaluations, 
therefore, address how successfully ISPs are at diver- 
sion. The results are nebulous at best. It is nearly im- 
possible to distinguish changes resulting from criminal 
statutes and sentencing practices, those resulting from 
increases in the prison-prone age group, and changes 
that are a result of ISP’s impact on prison crowding. 


Erwin’s (1987) evaluation of the Georgia ISP indi- 
cated that, when matched on certain characteristics, 
the ISP offenders more closely resembled the prison 
population than the probation population. Further- 
more, from the time of program implementation to the 
conclusion of the evaluation, the prison population de- 
creased by 10—20 percent while the probation popula- 
tion increased by 10—20 percent. Erwin concludes that 
these data provide evidence of the diversionary impact 
of Georgia’s ISP. 

The New Jersey Administrative Office of the Courts 
developed a “back-end program” to ensure true diver- 
sion from prison. Offenders could apply for ISP 30 to 60 
days after the execution of their custodial term. Eligible 
offenders, identified through a stringent selection 
process, were released from prison for two 90-day trial 
periods. If they were successful during these trial peri- 
ods, their original sentence was suspended, and the of- 
fenders were officially placed in ISP. To measure the di- 
versionary effect of the program, Pearson (1987) 
compared ISP cases to a matched sample of approxi- 
mately 100 felons sentenced to prison for ISP-eligible 
crimes before the program was instituted. Data reveal 
that the ISP group served an average of 109 days in 
prison per person and that the comparison group 
served an average of 308 days per person. Pearson 
(1987) concluded that ISP saved about 200 prison days 
per participant or about 62,000 offender-days of prison 
time per year based on the 311 offenders entering ISP. 

A longitudinal examination of rates of incarceration 
in Florida revealed an increase in incarceration rates 
for most offense categories despite the availability of 
the Florida Community Control Program (FCCP), 
which was implemented in 1983 as a prison diversion 
program (Wagner & Baird, 1993). Further examination 
of these rates suggested that the sentencing guidelines 
called for a greater use of prison and, therefore, ad- 
versely affected the diversionary potential of FCCP. In 
an attempt to determine the number of true diversions 
to FCCP, program evaluators compared the criminal 
history profiles of offenders sentenced to FCCP with 
those sentenced to prison and non-prison sanctions. 
They then examined the predicted sentences of FCCP 
offenders based on sentencing policies and known of- 
fender characteristics. This anaiysis suggested that 
52.3 percent would have been sentenced to prison had 
FCCP not been available. The program evaluators con- 
sider this “an unqualified success.” 

An evaluation of Ohio ISP programs implemented 
under the 1981 Community Corrections Act (CCA) 
found a limited diversionary effect (Latessa, Travis, & 
Holsinger, 1997). ISPs were implemented in 25 counties 
in an effort to reduce the extent to which offenders con- 
victed of Felony 3 and 4 offenses were sentenced to 
prison. The researchers found that the programs did 
appear to reduce the number and rate of commitments 
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to prison for Felony 4 offenses but not for Felony 3 of- 
fenses. Furthermore, it appeared that this diversionary 
effect was time-bound; that is, the initial impact of the 
CCA programs on a county’s commitment rate dissi- 
pated with time. The researchers note that this time- 
bound effect could be the result of the limited capacity 
of the CCA programs—once the programs reached their 
capacity, eligible offenders were turned away and once 
again sentenced to prison. 

Stringent responses to technical violations hinder an 
ISP’s ability to divert offenders from prison. This prob- 
lem is best portrayed by the evaluation of the Texas 
Board of Pardons and Paroles’ (TBPP) ISP. Based on sta- 
tistics showing that 20 percent of all incoming inmates 
to the Texas Department of Corrections are revoked 
parolees, the TBPP targeted high-risk parolees as a 
means to reduce prison commitments. In the end, ISP 
increased prison commitments for this group (Turner & 
Petersilia, 1992). Thirty percent of all randomly as- 
signed ISP participants were in prison as compared to 
18 percent of those assigned to routine parole. Offenders 
in both groups were equally likely to be incarcerated for 
a new arrest, but ISP offenders who committed techni- 
cal violations were twice as likely to be incarcerated as 
were their counterparts on regular supervision. 

Another obstacle to diverting offenders from prison 
lies in the stringent selection criteria. Most ISPs auto- 
matically exclude violent offenders. Many programs re- 
quire the offender’s agreement to participate. RAND’s 
evaluation of Marion County, Oregon’s ISP, which was 
designed as a prison diversion program, depicts the 
manner in which such criteria impede the ability to di- 
vert offenders from prison (Petersilia & Turner, 1993). 
By the time offenders went through several levels of re- 
view and consented to program participation, only 28 
offenders were diverted during the 1-year evaluation 
period. 

Tonry (1990) states that because of net widening and 
high revocation rates, a front-door ISP may inadver- 
tently increase the prison population. Many offenders 
sentenced directly to ISP may have otherwise been 
placed on regular probation. Therefore, for those indi- 
viduals, not only is there an increased likelihood of de- 
tecting violations, but they are more likely to be incar- 
cerated for those violations. Tonry further suggests that 
even back-door programs (e.g., the ISP operated by the 
New Jersey Administrative Office of the Courts) have 
difficulty achieving prison diversion because of judges 
sentencing borderline cases (who would have otherwise 
received probation) to prison and inviting an applica- 
tion for ISP. 


Does ISP Reduce System Costs? 


Directly related to diversion is the goal of saving 
money. ISP evaluations yield mixed results in this area. 
Cost analyses in many of the ISP evaluations simply 
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compare the per diem costs of prison with the per diem 
costs of ISP and argue that a savings was realized for 
each offender diverted from prison for any length of 
time (Erwin, 1987; Pearson, 1987). These cost models 
fail to take into account net widening and reprocessing 
as the result of technical violations and new arrests. 
Furthermore, no real cost savings would be realized 
until a prison or at least the wing of a prison could ac- 
tually close its doors or until diversion prevented the 
building of another prison. 

Baird and Wagner’s (1990) cost analysis of FCCP was 
more comprehensive than most as it considers the costs 
associated with net widening. It reveals a $274,600 sav- 
ings per 100 offenders. The evaluation of Ohio ISPs 
(Latessa et al., 1997) also accounts for costs associated 
with net widening and suggests the programs resulted 
in a cost savings of $46 million. Latessa et al. (1997) also 
note that the ISP programs generate revenue for the 
counties and victims through offender payment of fines, 
court costs, and restitution with the average amount 
paid per offender being $297.39. RAND’s analysis indi- 
cates that ISPs are more expensive than originally 
thought (Petersilia & Turner, 1993). ISP costs were 
about 75 percent of the costs of sending offenders to 
prison and about twice the cost of regular supervision. 


Does ISP Provide an Intermediate Punishment? 


Proponents of intermediate punishments, as ISP is 
often regarded, argue that such programs are needed to 
achieve the just deserts objective of making the pun- 
ishment fit the crime (Tonry & Will, 1988). Conceptu- 
ally, ISPs offer an intermediate form of punishment in 
that they curtail the freedom of offenders through such 
features as a high level of face-to-face contacts, drug 
testing, curfew, and electronic monitoring (Petersilia, 
Peterson, & Turner, 1992). Serving as an intermediate 
sanction was a primary goal of the ISP developed by the 
Texas Board of Pardons and Paroles. Program evalua- 
tors suggest that the program did achieve this goal as 
evidenced by closer monitoring of ISP offenders and the 
expeditious and stringent handling of infractions 
(Turner & Petersilia, 1992). Likewise, Ohio’s ISP pro- 
grams served as an intermediate sanction as evidenced 
by a higher revocation and incarceration rate for ISP of- 
fenders who did not meet the conditions of community 
supervision than for offenders who violated regular su- 
pervision (Latessa et al., 1997). 

Whether or not an ISP achieves the goal of providing 
an intermediate punishment, however, is largely deter- 
mined by offenders’ perceptions of ISP. A study of Texas 
inmates discovered that offenders do see ISP as puni- 
tive. Inmates judged 5 years of ISP as more punitive 
than 1 year in prison but not as harsh as 3 years in 
prison (Petersilia & Deschenes, 1994). Given that ad- 
ministrators, researchers, and offenders agree that ISP 
provides an intermediate punishment, the next ques- 
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tion then is “does the provision of an intermediate pun- 
ishment achieve public safety?” 


What Effect Does ISP Have on Public Safety? 


The ultimate test for any correctional program is “how 
well does it protect the public from the offenders under 
its supervision?” This area of ISP research creates the 
most debate. Researchers, policy makers, and practi- 
tioners all have differing opinions about the indicators 
of public safety. Based on his evaluation of Wisconsin’s 
High Risk Offender Program (HRO) Wagner (1989) ar- 
gued that ISP does reduce criminal activity among its 
offender population because of the increased ability to 
detect and respond to violations. He found that although 
offenders in HRO had higher rates of supervisory failure 
than a control group of offenders under traditional pa- 
role supervision, the failures in the HRO groups were 
primarily because of technical violations, whereas the 
control group’s failures predominantly resulted from 
new criminal convictions. Wagner concludes from these 
findings that HRO “suppressed criminal behavior by 
pre-empting it with technical violations” (p. 26) and thus 
increased public safety by reducing criminal activity 
among a high-risk group of offenders. 

Others would argue that reduced recidivism is the 
only true measure of public protection—a criteria for 
which most studies have not yielded promising results. 
Many ISP evaluations have revealed an increase in 
technical violations for ISP offenders as compared to of- 
fenders placed in other sentencing options, but no sig- 
nificant differences in the new offense rate (Erwin, 
1987; Wagner & Baird, 1993; Petersilia, Peterson, & 
Turner, 1992). The average recidivism rate across 12 
sites studied by RAND, as measured by new arrests, 
was 37 percent as compared to 33 percent for the con- 
trol groups. Intermediate sanction proponents use such 
evidence to say that community protection has at least 
not been compromised by ISPs (Tonry & Will, 1988). 

A study in Indiana that compares the new conviction 
rates of ISP clients and offenders released from prison 
reports more promising results (Van Ness, 1992). Of- 
fenders from both groups who had completed their sen- 
tences at least 6 months before the evaluation were 
matched on key characteristics including gender, felony 
type, level of felony, age, and race. Arrest records re- 
vealed that the prison group was significantly more 
likely to have a new conviction for both property and 
person crimes. 

One study suggests, however, that such behavioral 
change among ISP offenders is not long lasting. An 
evaluation of Arizona’s ISP found that recidivism rates 
for offenders in ISP were equal to, or slightly lower 
than, those sentenced to standard probation (GAO, 
1993). The evaluators considered this to be a favorable 
result because of the greater risks presented by the ISP 
offenders. When offenders completed ISP, however, and 


moved to standard probation, they were arrested with 
increasing frequency. The GAO report concludes that 
Arizona’s ISP was relatively effective in controlling 
crime during the period when offenders were under the 
direct supervision of the program, but the effect is not a 
lasting one. 

Therefore, what ISPs appear to provide is in-program 
crime control through the blanket conditions placed on 
offenders and stringent responses to technical viola- 
tions. In practice, we will never truly know whether or 
not those offenders incarcerated for technical violations 
would have committed criminal offenses. In fact, initial 
evidence questions the existence of a correlation be- 
tween technical noncompliance with conditions of su- 
pervision and criminal behavior (Petersilia & Turner, 
1990; Greene, 1988). More research is needed on this 
issue to determine the true extent to which ISPs protect 
the public. 


Research Limitations 


Limitations in correctional research make it difficult 
to draw firm conclusions about ISP practices. A 1990 re- 
port from the United States General Accounting Office 
(GAO) outlines five major problems with research on 
intermediate sanctions. First, to demonstrate program 
effect, it is necessary to ensure that the observed out- 
comes were unlikely to have occurred by chance alone. 
This requires either a careful matching design or ran- 
dom assignment to ISP or a control group, both of which 
are difficult to achieve. Second, the validity of recidi- 
vism as the primary outcome measure is an important 
issue when examining these evaluation results. Be- 
cause recidivism represents only officially recorded 
crimes, it may underestimate the true incidence of 
criminal behavior. Additionally, because of the closer 
contact ISP requires between officers and offenders, the 
likelihood of criminal behavior being detected is in- 
creased. This leads both researchers and policy makers 
to question whether changes in recidivism rates are 
truly the result of changes in offender behavior or 
merely reflections of the improved ability to detect new 
criminal behavior (Nidorf, 1991; Petersilia & Turner, 
1993). Third, cross program generalizations limit re- 
searchers’ ability to draw overall conclusions. Although 
each of the sites involved in the randomized ISP exper- 
iment agreed to develop programs based on the Georgia 
model, in essence RAND conducted 11 separate evalua- 
tions because of the impact of jurisdictional variations 
and program adaptations (Petersilia & Turner, 1993). 
Fourth, the followup periods of most ISP evaluations 
have been restricted to 12 to 18 months. These short fol- 
lowup periods make it impossible to determine the per- 
sistence of program effects. Fifth, there is no clear defi- 
nition of success. This is best illustrated by the fact that 
some practitioners and researchers see high rates of re- 
turn to prison for technical violations as a success be- 
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cause they are pre-empting criminal behavior and 
therefore protecting the public (Nidorf, 1991; Wagner, 
1989), while others see these rates as a clear indication 
of program failure. 


Summary of Findings 


Although there are inherent problems in the research, 
the importance of these evaluations to probation and pa- 
role practices cannot be ignored. A knowledge base now 
has been established from which probation and parole 
agencies can enhance their programs and begin achiev- 
ing their stated goals. In summary, the significant find- 
ings from ISP evaluations include: 


e ISPs have failed to alleviate prison crowding; 


¢ Most ISP studies have found no significant differ- 
ences between recidivism rates of ISP offenders and 
offenders within comparison groups; 


¢ There appears to be a relationship between greater 
participation in treatment and employment pro- 
grams and lower recidivism rates; 


¢ ISPs appear to be more effective than regular super- 
vision or prison in meeting offender needs; 


¢ ISPs that reflect certain principles of effective inter- 
vention are associated with lower rates of recidivism; 


¢ ISP does provide an intermediate punishment; and 


¢ Although ISPs are less expensive than prison, they 
are more expensive than originally thought. 


Policy Implications and 
Suggestions for Future Research 


Given that ISPs have not, for the most part, achieved 
their stated goals, the obvious question becomes “should 
we continue to include ISP as a key component within 
community corrections?” If the best we can do is “not 
compromise public safety” at twice the cost of regular 
supervision, policy makers should certainly question the 
efficacy of current ISP practices. The blanket conditions 
placed on ISP offenders and the stringent response to 
technical violations compound prison crowding and in- 
crease costs (Parent, Wentworth, Burke, & Ney, 1992), 
therefore subverting the commonly stated goals that are 
often the impetus of ISPs. This cyclical quandary and 
the ever-increasing prison population would certainly 
suggest that diversionary purposes alone cannot justify 
the continuation of ISPs. There are, however, four very 
pragmatic reasons for continuing the operation of ISPs. 
These reasons will be discussed below followed by rec- 
ommendations for research-based enhancements to ISP 
and suggestions for future research. 

First, probation and parole agencies need a method 
for handling high-risk and high-need offenders. An 
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analysis of current probation and parole populations in- 
dicates the presence of these individuals whether or not 
they are diverted from prison. Based on their prior 
criminal records and service needs, over 40 percent of 
the offenders placed on probation in 1986 were judged 
as being at a high risk of recidivating (Petersilia, 1996). 
The additional staff and resources available to ISP pro- 
vide probation and parole agencies with the opportu- 
nity to develop ISPs that incorporate the program com- 
ponents and dosages necessary for achieving stated 
goals. Caseloads exceeding 100 restrict traditional su- 
pervision programs in most jurisdictions from provid- 
ing the level of services or surveillance needed to pro- 
tect the public from this population. Second, ISPs 
provide a much needed sentencing option for the courts. 
As stated previously, the “risk principle” suggests that 
offenders should be matched to programs that provide 
a level of intensity commensurate to their level of risk 
(Andrews & Bonta, 1994). The extremes of the contin- 
uum, probation and prison, do not account for all possi- 
ble offender groups. Therefore, intermediate options are 
needed, not necessarily for “just deserts,” but as a mech- 
anism for matching the goals of sentencing with the 
risks and needs of offenders. Third, abandoning the in- 
tensive concept altogether may jeopardize the support 
and the resources that ISPs have generated for proba- 
tion and parole. ISPs provided policy makers with a 
means to reduce correctional budgets without appear- 
ing easy on crime (Gendreau, Cullen, & Bonta, 1994). 
As such, they have gained support from a broad con- 
stituency and channeled resources into probation and 
parole agencies responsible for their implementation. 
Provided that ISPs are likely to continue then, how 
can they be enhanced to achieve stated goals? First, 
ISPs must undergo a goal clarification process. ISPs 
claim to alleviate prison crowding, reduce costs, provide 
an intermediate punishment, protect the public, and re- 
habilitate offenders. The simultaneous achievement of 
all of these objectives appears to be nearly impossible. 
For example, the more stringently ISPs impose puni- 
tive conditions to provide an intermediate punishment 
and increase public protection, the more likely they are 
to exacerbate prison crowding and to approach the 
costs of imprisonment (Turner & Petersilia, 1992). Fur- 
thermore, the claim of reduced costs underestimates 
the increased level of staffing required, surveillance 
costs, and the expansion of social service resources 
needed to achieve the rehabilitative aims (Cochran, 
1989). In an effort to sell ISPs and other community 
corrections programs as a low-cost alternative to 
prison, probation and parole agencies have left them- 
selves financially short. Petersilia (1996) reports that 
although probation and parole agencies are responsible 
for supervising three-fourths of correctional clients, 
only one-tenth of the correctional budget goes toward 
their supervision. Petersilia argues for a “reinvestment 
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in community corrections” (1996, p. 26). Until that hap- 
pens, ISPs should revisit their program design and es- 
tablish goals that support the agency’s mission and 
that can be realistically achieved given the target pop- 
ulation and available resources. 

Second, ISPs should focus on understanding and ad- 
dressing offenders’ criminogenic needs. Several ISPs 
have proven their ability to meet offender needs (Stich- 
man et al., forthcoming; Byrne & Kelly, 1989; Johnson 
& Hunter, 1992; Van Ness, 1992). If these needs, how- 
ever, are not related to criminal behavior, addressing 
them is of little value in terms of achieving correctional 
objectives. Successfully reducing an offender’s criminal 
behavior requires an understanding of the factors that 
contribute to such behavior (Van Voorhis, Cullen & Ap- 
plegate, 1995). Some of the strongest correlates of crime 
are peer relationships, family factors, substance abuse, 
and antisocial attitudes toward authority, education, 
and employment (Gendreau, Andrews, Coggin, & 
Chanteloupe, 1992). Programs successful in reducing 
these criminogenic needs can expect corresponding re- 
ductions in recidivism (Gendreau et al., 1994). 

Third, ISPs must concentrate on improving their pro- 
gram integrity. Van Voorhis et al. (1995) suggest that 
treatment integrity can be improved in two key ways: 
1) by implementing theoretically and empirically based 
interventions and 2) by ensuring that programs are im- 
plemented as designed. Meta-analyses of correctional 
rehabilitation studies suggest that programs that in- 
corporate certain principles have been shown to reduce 
recidivism by an average of 40 percent (Gendreau et al., 
1994). These principles include matching high-risk of- 
fenders with intensive levels of services, addressing 
criminogenic needs, using a behavioral or cognitive- 
behavioral treatment approach, matching the learning 
styles and personality of the offender to programs and 
staff, enforcing program contingencies in a firm but fair 
manner, employing well-trained staff who can relate to 
offenders in interpersonally sensitive and constructive 
ways, disrupting the criminal network, and providing a 
high level of advocacy and brokerage for the offender. 
As demonstrated earlier, ISPs that have incorporated 
even a portion of these principles are experiencing 
some level of success. 

Methods for ensuring that a program is being imple- 
mented as designed include comprehensive staff train- 
ing, detailed treatment manuals, and ongoing case au- 
dits and supervision. Van Voorhis et al. (1995) suggest 
that poor evaluation outcomes for correctional rehabili- 
tation programs may be the result of programs that 
never occurred rather than because of the program de- 
sign. It is clear that many ISPs do not provide an inten- 
sive level of treatment services as designed. More im- 
portantly perhaps is the fact that CPAIs conducted on 
the two prototypical ISPs revealed that even when in- 
tensive levels of treatment and services were achieved, 


they did not always comply with the principles of effec- 
tive intervention, nor did they reduce the recidivism 
rates of ISP offenders (Stichman et al., forthcoming). 

Based on the ISP studies reported in this article, we 
suggest that future research focus on three key issues. 
The first issue concerns the measurement of intermedi- 
ate outcomes. As shown, properly designed ISPs can be 
effective in meeting offender needs. The American Pro- 
bation and Parole Association recommends demon- 
strating such program accomplishments through the 
measurement of intermediate outcomes such as offend- 
ers’ improvements in education and employment, re- 
duced levels of substance abuse, and other behavioral 
or attitudinal changes in addition to the traditional out- 
come measure of recidivism (Boone & Fulton, 1995). Fo- 
cusing on outcomes that are linked to specific program 
components and interventions will allow an agency to 
assess the effectiveness of these components and, more 
importantly, to disentangle their effects on recidivism. 
ISP resources can then be allocated to those program- 
matic aspects that lead to improvements in key prob- 
lem areas and that also reduce recidivism. 

The second suggestion for future research is to mea- 
sure the quality of intervention provided to offenders. 
ISP research has focused on counting activities and 
measuring results and has provided minimal informa- 
tion about the nature or quality of the intervention. For 
example, how long do ISP officers spend with offenders 
during each supervision contact? What do they talk 
about? What treatment modality is being used at the 
local substance abuse program? Is the facilitator of the 
cognitive skills group good at modeling the desired be- 
havior? Without answering such questions, evaluation 
provides little guidance for program improvements. In- 
creasingly, agencies are conducting “evaiuability as- 
sessments” before investing in outcome evaluations 
(Van Voorhis et al., 1995). Evaluability assessments in- 
volve an examination of a program’s plan and practices 
to determine if: there is a clear understanding of the 
target population and problems being treated; the cho- 
sen intervention will adequately address the identified 
problem and if it is theoretically or empirically based; a 
plan is in place to assess if the intervention is being im- 
plemented according to design; staff are properly 
trained to carry out the intervention; and measures of 
program success have been defined. If these critical 
components are not in place, the program is not likely 
to succeed and is not suitable for an outcome evaluation 
(Van Voorhis et al., 1995). The CPAI used by Stichman 
et al. is an effective measure of program integrity. This 
assessment process concludes with a written report on 
the strengths and weaknesses and specific recommen- 
dations for improvements. 

The third area proposed for future research is an ex- 
amination of the organizational contexts of ISPs. In a 
study of ISP officers in Georgia and Ohio, Clear and 
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Latessa (1993) found that an organizational philosophy 
of treatment was more instrumental in producing sup- 
port tasks than the officer’s personal orientation to- 
ward treatment or control. Given the important role of 
organizational philosophy on officer performance, it 
may be that programs and research that pit one agency 
program against another are misguided. The fact that 
most ISP studies have shown no significant differences 
in rates of recidivism between offenders in ISP and of- 
fenders in comparison groups should really come as no 
surprise. Despite the different target populations and 
the different standards or focus of supervision across 
programs within a jurisdiction, agency personnel are 
all subject to the same organizational environment. 
Their performance is affected by the organizational cli- 
mate, philosophies, and, most importantly, by the stan- 
dards against which their performance is judged. In- 
stead of expecting ISP to outperform regular probation, 
we should view it as a tool, as one component of a pro- 
bation and parole system that addresses a specific need 
(Fulton, Gendreau, & Paparozzi, 1996). As such, ISP op- 
erations must coincide with the agency’s basic princi- 
ples of conducting the business of probation and parole. 
It is these basic principles then that should be the focus 
of future community corrections research. What is it 
about an organization and its people that contributes to 
program effectiveness? Perhaps it is not ISP that has 
failed; perhaps the underlying principles driving orga- 
nizational practices are flawed. 


Conclusion 


ISP has held its ground as a key element of commu- 
nity corrections programming since its reemergence in 
1982. Although the research suggests that ISP has not 
fulfilled its promise of alleviating prison crowding, it 
does appear to be serving the important function of pro- 
viding an intermediate sanction for offenders who are 
too high risk for probation but who do not warrant in- 
carceration. More importantly, it appears that ISPs that 
emphasize treatment and services are producing better 
results than strict surveillance-based ISPs in terms of 
addressing offender needs and reducing recidivism. 

With the concept of ISP came an obsession with mea- 
suring how much officers do and how much offenders 
get. This focus on counting activities and demonstrat- 
ing the “intensity” of ISP has detracted from program 
quality. Certainly, high-risk and high-need offenders re- 
quire more services and more surveillance; but more of 
something that has no theoretical or empirical basis is 
not likely to contribute to positive outcomes regardless 
of how much it is done. Future research and develop- 
ment must tackle the difficult task of measuring and 
improving program quality and emphasize ISP prac- 
tices that complement rather than compete with other 
probation and parole practices. 
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NOTES 


In 1986 the Bureau of Justice Assistance provided funding for a 
multi-site demonstration of ISPs. Fourteen sites were selected to par- 
ticipate based on their agreement to develop an ISP based on the 
Georgia model and to participate in an independent evaluation re- 
quiring random assignment of cases to either ISP or a comparison 
group. RAND was selected by the National Institute of Justice to con- 
duct the evaluation. For an overview of these research results, see J. 
Petersilia and S. Turner,. “Evaluating Intensive Supervision Proba- 
tion/Parole: Results of a Nationwide Experiment,” Research in Brief, 
Washington, DC: National Institute of Justice, 1993. 


*In response to ISP research and research on the principles of ef- 
fective intervention, the American Probation and Parole Association 
developed a prototypical model of intensive supervision. A detailed 
description of this model can be found in B. Fulton, S. Stone, and P. 
Gendreau, Restructuring Intensive Supervision Programs: Applying 
“What Works,” Lexington, KY: American Probation and Parole Associ- 
ation, 1994. In 1996, the University of Cincinnati and the American 
Probation and Parole Association were awarded a grant from the Na- 
tional Institute of Justice for the evaluation of this prototypical model 
of ISP in two jurisdictions. Final reports are expected to be available 
in early 1998. 


‘The principles of effective intervention are based upon research 
that traces the developments within the offender rehabilitation 
agenda from the “nothing works” era (R. Martinson) to the present. 
For more information see: D. Andrews, I. Zinger, R. Hoge, J. Bonta, P. 
Gendreas, and F. Cullen (1990); P. Gendreau and D.A. Andrews 
(1990); and P. Gendreau and R. Ross (1987). 
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Looking at the Law 


By CATHARINE M. GOODWIN 
Assistant General Counsel, Administrative Office of the United States Courts 


Legal Developments in the Imposition, 
Tolling, and Revocation of Supervision 


OBY SLAWSKY’S September 1992 article, “Count- 
ing the Days: When Does Community Supervision 
Start and Stop?,” is still an excellent reference for 
issues involving probation and supervised release up to 
1992. It was intended to provide guidance on the begin- 
ning, the tolling, and the revocation of supervision until 
more specific “case law does develop or Congress fills in 
some of the blanks.” In the intervening 5 years, as we 
have “counted the days,” case law has indeed developed, 
and Congress has filled in some of the blanks—and cre- 
ated some new ones. The 1992 article primarily com- 
pared supervision issues under “old” (pre-guidelines) law 
to those under the sentencing guidelines, as promulgated 
under the Sentencing Reform Act (SRA).* 

Numerous officers call the General Counsel’s Office 
with an almost infinite variety of situations which in- 
volve when supervision begins, when it tolls, and how 
and when it can or should be revoked. The purpose of 
this article is to discuss legal and legislative develop- 
ments in these issues since 1992 and to provide a useful 
reference resource for probation officers for such issues. 


Imposition of Probation 


There have been few changes since 1992 regarding 
the imposition of probation, although some clarifica- 
tions may be helpful. Under old law, the court could im- 
pose a split sentence (probation on one count, impris- 
onment on another). This was prohibited for cases 
sentenced under the SRA by 18 U.S.C. § 3561(a)(3) for 
any case in which a defendant has been “found guilty of 
an offense.” This prohibition does not apply to petty of- 
fenses, however, because the § 3561 prohibition is part 
of the SRA—which does not apply to petty offenses. Nor 
does the prohibition apply to a juvenile conviction 
under the Juvenile Delinquency Act (§§ 5031 et.seq.) 
because such a conviction is not an “offense.” Where 
there are split sentences, either under old law or in 
these excepted cases, the commencement of probation 
in a multi-count case is governed primarily by the in- 
tent of the court. 

Under old law, the court could impose probation 
“upon such terms and conditions as the court deems 
best.”* This, combined with the general rule that sen- 
tences imposed at the same time run concurrently, has 
resulted in the presumption that, when the court is 
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silent as to when the probation begins, it begins at sen- 
tencing and runs concurrent, even to the term of im- 
prisonment.° If, however, the court provides in the judg- 
ment that the term of probation runs consecutive to the 
sentence of imprisonment imposed in another count, 
the courts have held that the term of probation com- 
mences upon the completion of the entire term of im- 
prisonment, including any term of parole granted in 
connection with that term of imprisonment.‘ 

Similarly to old law, the general rule for sentencing 
under the SRA is that probation commences on the day 
it is imposed unless otherwise ordered by the court, as 
codified at 18 U.S.C. § 3564(a). 


Imposition of Supervised Release 


There have been several developments regarding the 
beginning of supervised release. In fact, this is one of 
the most active legal areas in recent years. 

Supervised Release in “Window” Cases. In 1991, 
the Supreme Court determined that a term of super- 
vised release should be added to otherwise old law drug 
offenses (committed during a certain time period be- 
tween 1986 and 1987).’ Also in 1991, a memorandum 
was issued to all district court judges and chief proba- 
tion officers* which recommended that, in those cases 
(which have been called “window” cases), the term of su- 
pervised release should run consecutive to the parole 
term. Our recommendation was primarily based on the 
fact that supervised release took the place of a special 
parole term, which always ran consecutive to the parole 
term.’ 

However, two courts have recently held that the su- 
pervised release (SR) term should run concurrent with 
the parole term in such cases.’ The courts primarily 
based their reasoning on the language in 18 U.S.C. 
§ 3624(e) which states that, “A term of supervised re- 
lease commences on the day the person is released from 
imprisonment. . . .” Although those cases are not bind- 
ing in other circuits, and although we continue to be- 
lieve that the position taken in the 1991 joint memo- 
randum is reasonable, we advise officers to give serious 
consideration to the results of those two cases and to 
seek guidance from their courts." The view that the SR 
term and parole run concurrent does have the benefit of 
interpreting the provisions of § 3624(e) consistently 
with other contexts (see discussion on tolling/beginning 
of SR, below) and has the effect of reducing the time 
spent under supervision for offenders. 
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Imposition of SR. In 1995, the Committee on Crim- 
inal Law of the Judicial Conference asked the Sentenc- 
ing Commission to give greater discretion to sentencing 
courts in imposing supervised release, both in whether 
to impose SR and in how much to impose. Effective No- 
vember 1, 1995, the Commission amended § 5D1.2 and 
the application notes to § 5D1.1 of the guidelines.” 
While the statute provides that a court “may” impose 
supervised release after imprisonment, the guidelines 
had required that SR be imposed along with any im- 
prisonment sentence of more than 1 year (§ 5D1.1), that 
a minimum term of 3 years be imposed when super- 
vised release was required by statute (§ 5D1.2), and 
that any departure would be an “exception,” for which 
no guidance was given (§ 5D1.1, n.1). Effective Novem- 
ber 1, 1995, the “exception” language was omitted, and 
factors relevant to determining when a court should de- 
part from the guidelines on imposition of SR were 
added.” The Commission also amended § 5D1.2 by 
omitting the minimum 3-year required term of SR 
where the statute requires a term of SR. 

These changes have produced new flexibility and 
more guidance for courts in imposing SR, which should 
better enable courts to focus supervision resources on 
those defendants most in need of supervision. In view of 
the rapidly increasing numbers of offenders under su- 
pervision, the Committee on Criminal Law decided to 
bring these changes to the attention of chief district 
judges and chief probation officers in a July 30, 1996, 
memorandum. The memorandum also suggested that 
the same factors listed for consideration in whether to 
impose supervised release would be appropriate for 
consideration of when a term of supervised release 
could or should be terminated early, pursuant to 18 
US.C. § 3583(e)(1) (see discussion below). 

Maximum Available Term of SR. Some offenses 
provide for “at least” a certain term of supervised re- 
lease.'* Section 3583(b)(1), on the other hand, sets lim- 
its on the maximum terms of supervised release that 
can be imposed for offenses, by classification, “[e]xcept 
as otherwise provided. . . .” The circuits have split on 
whether the more specific (offense) statutes supersede 
the more general one or not. The Second, Sixth, Eighth, 
Ninth, and Tenth Circuits have held that the term im- 
posed may exceed the maximum lengths specified in 
§ 3583(b)(1)." The Fourth and Fifth Circuits have held 
that § 3583(b) limits the maximum term of supervised 
release that can be imposed." 

Departures Below Statutory Minimum Term of 
SR. In 1994, the “safety valve” was passed which, if cer- 
tain criteria are met, allows the court to impose a 
guideline sentence “without regard to any statutory 
minimum sentence.” The question arose whether the 
provision would also permit a court to impose less than 
a mandatory minimum term of supervised release. Our 
office advised that the provision could probably be read 


broadly to include statutory minimum terms of SR. The 
Sentencing Commission has now passed an amend- 
ment to § 5D1.2, effective November 1, 1997, to “make 
clear” that a defendant who qualifies under the safety 
valve, or who is given a substantial assistance depar- 
ture under 18 U.S.C. § 3553(e), is not subject to any 
statutory minimum term of supervised release." 

No SR in Juvenile Cases. Much to the frustration 
of officers dealing with juvenile cases, supervised re- 
lease is not available in sentencing a juvenile under 
the Juvenile Delinquency Act.’ This result follows 
from the fact that a juvenile conviction is a civil adju- 
dication of status, not a criminal conviction,” whereas 
the statutory authorization for imposition of super- 
vised release, pursuant to 18 U.S.C. § 3583, authorizes 
imposition of SR when the court is imposing a sentence 
for “a felony or a misdemeanor.” Also, § 3583 is not in- 
corporated by reference or specified as a dispositional 
option in the Juvenile Delinquency Act.”’ The omission 
of supervised release from the Act may be explained by 
the fact that the Juvenile Delinquency Act was enacted 
long before the existence of supervised release. At any 
rate, pending juvenile justice legislation, passage of 
which is anticipated in 1998, is expected to make 
supervised release an available sentencing option for 
juveniles. 

In the meantime, courts faced with sentencing a ju- 
venile on one count, but who wish to impose some in- 
carceration followed by a period of supervision, may 
best rely on imposing intermittent incarceration as a 
condition of probation, pursuant to 18 USC. 
§ 3563(11).” The legislative history of this provision, 
however, indicates that the “intervals” of confinement 
intended would be less than “a few months”’—perhaps 
permitting confinement for 30 days or under.” Courts 
sentencing a juvenile on more than one count could im- 
pose probation on one and incarceration on the other 
because, as noted above, the SRA, including its prohibi- 
tion of split sentences in § 5031, does not apply to juve- 
nile delinquency dispositions. 


Tolling of Supervision 


There have been several statutory and case law de- 
velopments regarding the tolling of supervision. The 
general rule under old law was that probation did not 
run when a probationer, by his own wrongful act, was 
unavailable for supervision.“ Wrongful acts include in- 
carceration on another charge or absconding. This same 
general rule still applies. 

Incarceration for a Conviction. As the 1992 arti- 
cle noted, the SRA codified some of the prior common 
law at § 3564(b) for probation and § 3624(e) for super- 
vised release. These provisions state that supervision is 
tolled while a defendant is incarcerated “in connection 
with” a conviction, unless the imprisonment is for less 
than 30 consecutive days. It is still true that no warrant 
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is required to toll the supervision during such incarcer- 
ation, especially in view of the statutory directive on 
tolling: the incarceration itself tolls the supervision.” In 
addition, the general legal rule has always been that 
the defendant’s wrongful acts which make him or her 
unavailable for supervision, such as criminal conduct or 
absconding, should toll supervision.” There is still very 
little law on what is “in connection with” a conviction. 
Clearly, pretrial detention that eventually leads to a 
conviction would qualify, but administrative detention 
awaiting deportation probably does not because depor- 
tation is not a conviction.” Courts have confirmed our 
advice that imprisonment for revocation of release does 
toll a term of release under this provision.” 

Section 3624(e) of title 18 provides both that super- 
vised release does not run during incarceration and that 
it begins upon the defendant’s release from custody. 
Consistent with these provisions, several courts have re- 
cently held that extra time served in prison for any rea- 
son is not credited against a term of supervised release 
(i.e., the term of release is not back-dated to have begun 
while the defendant was still incarcerated). This is true 
when the defendant’s sentence was reduced below time 
served because of the invalidation of one of the counts of 
conviction,” and when the sentence was reduced below 
time served on resentencing after remand, for applica- 
tion of a clarifying amendment.” 

However, in United States v. Blake, the Ninth Circuit 
held that prison time should be credited against a term 
of SR (thereby holding, in effect, that the SR actually 
began to run while the defendant was still incarcerated, 
at what would have been an earlier “release” date 
under the amended sentence computation) when the 
defendant’s sentence was reduced below time served for 
the application of a retroactive guideline amendment.” 
Other courts, however, have unanimously refused to fol- 
low Blake in other contexts,” citing in part Blake’s re- 
liance on the leniency intent of retroactive guideline 
amendments,* but also relying on the statutory direc- 
tives that SR begins upon release from custody and 
tolls during incarceration for an offense. Other courts 
have also stressed that prison time should not mini- 
mize or eliminate supervised release time because they 
represent two different sentences with differing pur- 
poses and functions.* The Ninth Circuit is the only cir- 
cuit in which prison time has been credited against a 
term of SR, and even there that was only done when the 
sentence was reduced below time served because of a 
retroactive amendment.” 

Absconders. The Sentencing Reform Act did not 
codify the common law that tolled supervision for ab- 
sconders. Although one could argue that the failure to 
codify nullifies this part of prior law, this would produce 
an absurd result, where supervisees would be encour- 
aged to abscond. Accordingly, we advise that supervi- 
sion should toll during a period of absconding.* The ra- 


December 1997 


tionale, as with incarceration, is that supervision is 
tolled for the period of time during which a supervisee 
is not available for supervision by virtue of his or her 
own wrongful action.” While a warrant is not required 
to toll the running of supervision of an absconder,* it is 
recommended that officers inform the court and seek a 
warrant as soon as it is evident that an offender is ab- 
sconding, to provide a clear record and to assist in the 
absconder’s apprehension.” 

Deportation. As an exception to the tolling of su- 
pervision while a defendant is unavailable for supervi- 
sion, we recommend that supervised release not be 
tolled while a defendant is absent due to deportation. 
This recommendation was made in a 1994 memoran- 
dum on tolling” and is discussed in a recent Federal 
Probation article on supervision.*: It is administratively 
practical to keep such terms running and to avoid in- 
definitely tolled terms, but it is also legally advisable in 
order to effectively use as a basis for revocation the 
commonly imposed condition of supervision not to ille- 
gally reenter the country. Two recent cases support this 
position,* while another confirms the court’s discretion 
to be able to toll the SR for deportation if it wishes to do 
so. Thus, supervision is not tolled during deportation 
unless the court orders it to be tolled. Also, officers are 
advised to actively supervise offenders who are re- 
leased on bond awaiting deportation. 

On Bond. Based on the rationale that supervised re- 
lease should be tolled where the defendant is not sub- 
ject to the conditions of supervised release, even where 
the defendant is released from custody, the Ninth Cir- 
cuit has held that SR tolls while the defendant is sub- 
ject to conditions of bond awaiting resentencing after 
remand, rather than subject to conditions of supervised 
release.“ 


Termination or Revocation of Supervision 


There have been numerous developments since the 
1992 article regarding revocation of supervision. The is- 
sues which generate the most questions are discussed 
below. In addition, an earlier 1992 Federal Probation 
article provides a thorough discussion of the back- 
ground and development of supervised release and re- 
vocation provisions of the SRA.“ 

Early Termination of Supervision. The statutory 
options to terminate supervision after 1 year have re- 
mained unchanged since the 1992 article for both pro- 
bation (§ 3564(c)) and supervised release (§ 3583(e)(1)). 
The Committee on Criminal Law of the Judicial Con- 
ference issued a memorandum to district court judges 
and chief probation officers on July 30, 1996, encourag- 
ing consideration of these options in appropriate cases 
because of the rapidly increasing number of persons on 
supervision and the need to focus supervision resources 
on those offenders who most need it. We advise, and one 
court has held, that early termination is available even 
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where the offense required a mandatory 3-year term of 
SR to be imposed.“ And, as noted above, the Committee 
also recommended that courts consider the same fac- 
tors cited in amended guideline § 5D1.1, note 1, rele- 
vant to whether a term of supervised release should be 
imposed originally (where not required by statute), in 
considering whether a term of SR could or should be 
terminated after 1 year. 

Revocation for Prior Conduct. There have been 
no new developments on this issue, making the advice 
given in the 1992 article still good: that probation prob- 
ably can be revoked for conduct prior to beginning of 
the term, but supervised release cannot. 

Delayed Revocation (or Extended Jurisdiction 
to Revoke). As the 1992 article discussed, under old 
law probation could be revoked anytime within 5 years 
of its commencement for a violation that occurred 
within the probation period. At the time of the 1992 ar- 
ticle, the SRA included a provision for “delayed revoca- 
tion” of probation, but not for supervised release. Sec- 
tion 3565(c) reads: 


The power of the court to revoke a sentence of probation for viola- 
tion of a condition of probation, and to impose another sentence, ex- 
tends beyond the expiration of the term of probation for any period 
reasonably necessary for the adjudication of matters arising before 
its expiration if, prior to its expiration, a warrant or summons has 
been issued on the basis of an allegation of such a violation. 


It should be noted that “delayed revocation” involves 
the jurisdiction of the court to revoke supervision after 
the term of supervision has expired. It does not involve 
“tolling.” Officers sometimes ask whether the supervi- 
sion “tolls” when the summons or warrant is issued, but 
this question confuses the issues of jurisdiction and 
tolling. The warrant or summons simply preserves the 
court’s jurisdiction to proceed with revocation proceed- 
ings after the term has expired and provides notice to 
the defendant of subsequent proceedings and possible 
revocation. The term of supervision expires as it would 
otherwise (and tolls as it would otherwise for incarcer- 
ation or absconding). 

The 1994 Crime Bill*’ added an identical provision 
(§ 3583(i)) for supervised release. Even prior to this 
legislation, however, some courts had read delayed- 
revocation jurisdiction into previous law—as a practical 
necessity to allow enforcement of conditions even at the 
end of a supervised release period.“* Courts have ap- 
plied the new provision to cases in which the offenses 
were committed prior to the enactment of the new pro- 
vision, without comment,“ and have held that its appli- 
cation does not present an Ex Post Facto violation (at 
least in jurisdictions where it had previously been pre- 
sumed). Therefore, we advise that the new provision 
likely applies to all cases because it is generally consid- 
ered clarifying of pre-existing law. 

How long can a “reasonably necessary” delay be? 
There is no law on this, but we advise that if there is 


going to be an indefinite delay, the court should proceed 
with revocation. The extra time is intended to allow ad- 
judication of the matters alleged to be violations. A 
short waiting period for the state disposition of an of- 
fense to be completed is probably appropriate if it is not 
too long." Revocation can be based on any acts occur- 
ring during the supervision period, even if not con- 
tained in the original petition for revocation (so long as 
proper notice is eventually given, of course). However, 
as the statute states, acts which occur after the expira- 
tion of the supervision cannot be the basis of revoca- 
tion. However, post-supervision acts can be considered 
in determining what sentence to impose, where the 
court has revoked supervision based on acts committed 
during the supervision period.” 

While some supervision may be prudent during the 
delayed jurisdiction period (since the defendant is still 
subject, at least partially, to the court’s jurisdiction), it 
is, however, problematic because conditions of supervi- 
sion cannot be directly enforced as a basis of revocation, 
as noted above. The officer probably cannot assertively 
collect unpaid financial penalties, but could accept pay- 
ments voluntarily offered by the defendant. However, 
one court has held that a court may not impose “inac- 
tive supervised release” beyond the authorized term for 
the purpose of administering and monitoring the pay- 
ment of restitution.* Given these practical problems, 
and the statutory directive to delay only for a “reason- 
ably necessary” time, it is practical and prudent to pro- 
ceed as expeditiously as possible to revocation once the 
supervision has expired. 

Questions arise where the officer seeks a warrant 
prior to expiration of the term, but the actual warrant is 
never issued due to some administrative error in cham- 
bers or the clerk’s office. This situation obviously per- 
mits a potential legal challenge to the court’s jurisdic- 
tion to revoke (and does not allow the warrant to assist 
in apprehending the offender). It is possible that an ar- 
gument could be made that the revocation proceedings 
were “initiated” by virtue of the officer’s petition within 
the supervision period,™ or the court’s signature, and 
that any noncompliance was strictly administrative and 
harmless. This could be argued most successfully where 
the record indicated that the defendant had actual no- 
tice of a potential revocation in some other manner. 

A final cautionary word regarding delayed revoca- 
tions: If a term of supervision would expire while an of- 
fender is incarcerated awaiting disposition of a charge 
in, for example, state court, officers should not depend 
on that time being tolled and the federal court still 
being able to revoke supervision—because a conviction 
might not result in the state proceeding. It would be 
prudent for the officer to seek a warrant and detainer 
prior to what would be the expiration of the supervision 
period. This would ensure that the defendant is de- 
tained, and brought to the attention of the federal au- 


. 


by 
4 
a 
q 
4 
ji 
4 
7 
q 
= 
4 
Es, 
~ 
= 


80 


thorities at the conclusion of the state proceeding, and 
that the jurisdiction of the court to revoke was pre- 
served with the warrant. 

Constitutionality of Changing Revocation 
Penalties. When a direct (statutory) penalty for an of- 
fense becomes more punitive after a defendant commits 
a crime, the newer, harsher penalty cannot be applied 
to that defendant without violating the Ex Post Facto 
clause of the Constitution. The purpose of the Ex Post 
Facto prohibition is to “assure that legislative Acts give 
fair warning of their effect. . . .”° To fall within the pro- 
hibition of the Ex Post Facto clause, a law must apply 
to events occurring before its enactment and disadvan- 
tage the offender.” A change in law disadvantages the 
offender if it alters the definition of criminal conduct or 
increases the penalty for that conduct.™ 

The circuits have split on whether this prohibition re- 
stricts the application of revocation penalties that be- 
come more punitive after the commission of the original 
offense, but prior to the commission of the violation con- 
duct. Is the conduct for which “fair warning” is re- 
quired, and for which the revocation is a consequence, 
the original offense conduct or the violation conduct? 
Several circuits have held that revocation penalties in 
effect at the time of the original offense must be used if 
they subsequently become more harsh.* Other circuits 
have held that revocation penalties are the conse- 
quence of the violation conduct and can therefore be ap- 
plied, so long as the violation conduct occured after the 
change in the penalties, because the revocation penalty 
is a consequence of the violation conduct, not the origi- 
nal offense conduct, and only affects those who subse- 
quently violate conditions of release. 

We have advised that, unless there is iaw in the cir- 
cuit to the contrary, the most cautious approach, where 
the revocation penalties have become more punitive 
after the date of the original offense, is for officers to 
frame the issue for their courts, but to recommend that 
the revocation penalties in effect at the time of the of- 
fense be applied.” If, on the other hand, revocation 
penalties have become more favorable to the defendant 
since the commission of the original offense, the more 
favorable ones can probably be applied. Both of these 
recommendations seek to avoid litigation and to maxi- 
mize the discretion of the court, unless or until, of 
course, the court holds otherwise. 

Reimposition of SR at Revocation. A June 1996 
Federal Probation article, with a follow-up discussion in 
News & Views,” discusses the implications of the above 
circuit split on revocation penalties with regard to the 
1994 statute authorizing the reimposition of supervised 
release. Prior to the 1994 Crime Bill, two circuits had 
held that a court could reimpose supervised release 
upon revocation and imposition of a term of imprison- 
ment on a term of SR, but all other circuits had held 
that section 3583(e), which lists the options for the 
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court at revocation proceedings, did not permit the 
court to both revoke the term and to extend (reimpose) 
it, after a period of incarceration.™ 

In 1994, Congress enacted § 3583(h), which expressly 
permits the reimposition of supervised release upon re- 
vocation of a term of SR. The circuits have reached var- 
ious conclusions regarding whether this new provision 
provides a more punitive penalty than prior law.® Our 
office has advised that, in circuits where reimposition 
was not previously possible, the ability to reimpose su- 
pervised release represents a potentially more punitive 
sentence, even if in any individual case the resulting im- 
prisonment might be less, in view of the ability to im- 
pose the same imprisonment as before plus subsequent 
supervision. That is because Ex Post Facto considera- 
tions are determined on the potential sentence, not any 
particular sentence.® In our opinion, the new provision 
(§ 3583(h)) is actually more potentially punitive than 
previous law even in the First and Eighth Circuits, 
where reimposition was previously allowed, because 
previous law only allowed reimposition of SR in the 
amount of SR imposed originally, whereas the new pro- 
vision allows reimposition of the statuto:' , available 
term of SR, which might be greater than \. ° at was ac- 
tually imposed in certain cases. However, those circuits 
that previously allowed reimposition have upheld appli- 
cation of the new provision as not more punitive, with- 
out discussion of the result in a case where less than the 
maximum allowable term of SR had been imposed.” 

Assuming the new provision is more punitive, the cir- 
cuits are split on whether it can be applied to cases in 
which the violation conduct, but not the original offense 
conduct, occurred after the new legislation (see discus- 
sion of Ex Post Facto issue, above). The Seventh and 
Ninth Circuits have held that reimposing supervised 
release where the original offense was committed prior 
to the new statute’s enactment would violate the Ex 
Post Facto clause,® whereas the Sixth and Third Cir- 
cuits have held that the new provision can be applied to 
such cases.” 

Consecutive Terms of Imprisonment on Revo- 
cation. Where supervised release is imposed on multi- 
ple counts, all supervised release terms are to run con- 
currently to each other.” However, upon revocation, 
there is authority to the effect that the court can impose 
prison terms upon revocation of supervised release on 
different counts to run consecutively with each other.” 
Also, in theory, the court could revoke on one count and 
continue supervision on another—although reimposi- 
tion of supervision would accomplish the same end. 

Revocation Procedures. Offenders have a right to 
counsel at revocation proceedings” and a right to a 
hearing.” However, like all other statutory and consti- 
tutional rights, these rights can be waived. For exam- 
ple, a defendant may agree to modify or extend a term 
of probation without a hearing or counsel, so long as his 
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or her waiver is knowing and voluntary.% The June 
1997 Federal Probation article discusses recent law on 
waivers.” 

Probation Revocation. Prior to September 1994, if 
a district court revoked probation, § 3565(a)(2) required 
that the district court “impose any other sentence that 
was available under subchapter A at the time of initial 
sentencing.” Most courts construed this to mean that 
the court was limited on revocation to imposing a sen- 
tence that was available at the time of the original sen- 
tence, that is, to a sentence within the guidelines avail- 
able at the time of the initial sentence.” 

Effective in September 1994, § 3565(a)(2) was 
amended to require the district court to “resentence the 
defendant under subchapter A” upon revoking a sen- 
tence of probation. This provision appears to allow the 
court to impose any sentence appropriate under the 
provisions of subchapter A” that comports with statu- 
tory and guideline requirements. This new provision 
clearly provides broader options for the court on revo- 
cation. In addition, the 1994 legislation added to § 3553 
(part of subchapter A) a specific reference to “applicable 
guidelines or policy statements” regarding a violation of 
probation or supervised release,” which is the first spe- 
cific reference to the Chapter 7 policy statements re- 
garding revocation. 

The result of these changes, most courts agree, is that 
the court is no longer bound by the original guideline 
range. This is because rather than being directed to im- 
pose a sentence that “was available” at the original sen- 
tencing, courts are directed to “resentence” the defen- 
dant under subchapter A—and, subchapter A now 
includes specific reference to policy statements (or 
guidelines, if there are any) regarding revocation. At a 
minimum, the new provision has the effect of permit- 
ting sentencing to the Chapter Seven range, even if it is 
higher than the original guideline range. However, be- 
cause Chapter Seven ranges are still policy statements, 
most courts have held that they are not binding, despite 
the express reference to them in § 3553, because the 
Commission specifically states in the Introduction to 
Chapter Seven that they were not intended to be bind- 
ing and that, therefore, having been freed from the 
guideline range to consider the non-binding policy 
statement range (if higher), most courts have concluded 
that a court, after considering the policy statements, 
can now revoke probation and resentence a defendant 
to any sentence within the statutory maximum.” Some 
courts, however, have merely indicated the use of policy 
statements or the original guideline range and do not 
appear to recognize the ability to sentence to the statu- 
tory maximum.” 

The new provision, if interpreted to permit sentencing 
up to the statutory maximum, can clearly permit higher 
sentences than under the pre-1994 version of the 
statute, where the guideline range was the upper limit 


of a revocation sentence. Therefore, we advise that the 
new provision should probably not be used for offenses 
in which the original offense was committed prior to 
September 13, 1994 (the effective date of the amend- 
ments to § 3565 and 3553). The Fifth Circuit, however, 
has held that the new provision can be applied to cases 
in which the original offense was committed prior to the 
change in law, so long as the violation conduct was com- 
mitted after the new law’s effective date.*' On the other 
hand, in a case where the new provision would arguably 
have permitted a lower sentence than under previous 
law (because, the defendant argued, the new provision 
would allow the court to consider post-conviction con- 
duct and new grounds for departure that were fore- 
closed under previous law), the Fourth Circuit held that 
application of the new provision to previously commit- 
ted offenses is barred by the Savings Clause™ because it 
is more beneficial to the defendant than the law in effect 
at the time of the defendant’s offense. For most situa- 
tions, we advise application of the revised statutes only 
in revocations where the original offense was committed 
after September 13, 1994. However, in the Fifth and 
Sixth Circuits, the new provision can be applied as long 
as the violation occurred after that date.“ It can proba- 
bly be applied to all cases in the Third.* 

Probation Revocation of Juveniles. The Juvenile 
Delinquency Act provides no guidance as to the kinds of 
sentences that can be imposed upon probation revoca- 
tion of juveniles, other than that the juvenile must be 
afforded notice.“ When probation is imposed, the Act 
provides that §§ 3563, 3564, and 3565 are applicable, 
which relate to conditions of probation, the running of a 
term of probation, and revocation of probation, respec- 
tively. As discussed above, § 3565(a)(2) provides for re- 
sentencing the individual under subchapter A (which 
does not pertain to juvenile delinquency dispositions). 

Therefore, the juvenile would be sentenced again, as 
originally, but the dispositional options available for 
such sentencings are determined by the juvenile’s age, 
pursuant to § 5037. The primary question that has 
arisen in this context is, does the court use the juve- 
nile’s age at the original sentencing or at the revoca- 
tion? We have advised, because the language of § 5037 
is in the present tense with no further specification, 
that the juvenile’s age at the time of the proceeding 
should be used to determine the appropriate disposi- 
tional provision under § 5037(b). There is now some 
case law support for this position. The Fifth Circuit has 
held that when a juvenile who was under 18 at original 
sentencing is resentenced upon revocation, he or she 
should be resentenced according to his or her age at the 
resentencing.” 

The guidelines are not applicable to juvenile sentenc- 
ings, which are not criminal offenses, as discussed 
above. Guideline § 1B1.12 specifically exempts such 
sentencings from the guidelines, but also provides that, 
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“However, the sentence imposed upon a juvenile delin- 
quent may not exceed the maximum of the guideline 
range applicable to an otherwise similarly situated 
adult defendant unless the court finds” a reason for up- 
ward departure. Therefore, the guidelines must be com- 
puted anyway, in order to comply with this provision, at 
both original and revocation sentencings. 

Imposition of SR on Probation Revocation. 
Courts have consistently held that supervised release 
can be imposed along with imprisonment upon proba- 
tion revocation.® The rationale is the following: Section 
3565(a)(2) provides that the court can sentence the de- 
fendant upon revocation to any sentence originally 
available under subchapter A.* Subchapter A includes 
§ 3552, which says that imprisonment can be imposed 
pursuant to subchapter D (which includes § 3583, 
which authorizes the imposition of a term of supervised 
release).” 

Authority of Probation Officer to Petition for 
Revocation. There have been periodic challenges to 
the role of the probation officer under the guidelines. A 
recent Arkansas district court case, which held that 
only the government can initiate revocation proceed- 
ings,” has provided fuel for a new round of challenges 
to the authority of the officer to petition for revocation 
of release. In an opinion no other court has followed, the 
court decided that the probation officer’s report (AO 
Form 12C) cannot serve as a basis for the initiation of a 
revocation proceeding.” It held that only the govern- 
ment can petition the court for revocation proceedings, 
and the probation officer is engaged in the unautho- 
rized practice of law if he or she does so. 

The result of that case is not only impractical, it is 
legally insupportable, and raises substantial separation 
of powers issues. However, there are now three recent 
cases that have reaffirmed an officer’s authority to pe- 
tition for revocation, despite the Arkansas case. These, 
combined with all other authority in support of the in- 
dependent role of the probation officer on behalf of the 
court,* should provide ample support for the officer’s 
role in petitioning for revocation. 

Probation officers are directed to “report” violations of 
conditions of release to the court. The customary way of 
doing that is to use AO Form 12C, which was issued by 
the Administrative Office of the U.S. Courts and ap- 
proved by the Judicial Conference. Its title is styled as a 
“petition,” and there are legions of cases which have up- 
held revocations which were initiated with the use of 
such form. Once a court is aware of violation conduct, 
regardless of the format of the source, it is absurd to sup- 
pose that the court could not then proceed with revoca- 
tion proceedings without first waiting for the govern- 
ment to initiate them. This would present significant 
practical and legal (separation of powers) problems. The 
court is in control of revocation proceedings because the 
offender is under the supervision of the court. 
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There is little law on the point of who actually “prose- 
cutes” revocations. While the government naturally and 
customarily assists in presenting revocation proceed- 
ings to the court, neither the government nor the proba- 
tion officer is an absolutely essential participant. One 
court has noted that the prosecutor accompanies the 
probation officer on a “stand-by” basis and is useful 
where technical legal questions arise or where the offi- 
cer is testifying and needs assistance in managing the 
proceedings.* Monograph 109,” approved by the Judi- 
cial Conference Committee on Criminal Law in 1992, 
provides only that the probation officer may request as- 
sistance from the U.S. attorney’s office in drafting the vi- 
olation notice and preparing for the revocation hearing. 
The most dramatic manifestation of the court’s author- 
ity to control revocation proceedings is perhaps the Fifth 
Circuit case that held that the court may revoke proba- 
tion despite an agreement between the government and 
the probation office that it would not be revoked.* 

The applicable statutes regarding revocation” do not 
indicate who “prosecutes” revocation hearings, but the 
clear implication is that they are in the control of the 
court, providing that the court “may” revoke release. 
Rule 32.1, Federal Rules of Criminal Procedure, does not 
mention the government except that the government 
must be advised before the court modifies conditions in 
a manner favorable to the offender (thereby implying 
that someone other than the government is conceivably 
initiating the proceeding on change of conditions). 

Three courts have recently refuted the Arkansas case 
and have held that probation officers may petition the 
court for revocation and thereby initiate the proceed- 
ings. Courts in Oklahoma,’ California,’* and Ala- 
bama™ have denied motions to dismiss revocation pro- 
ceedings brought by defendants challenging the role of 
the probation officer in initiating the proceedings. The 
California court noted that the officer is the “court’s 
eyes and ears” and is an agent of the court, not a law en- 
forcement agent.'’” It found that to hold that the gov- 
ernment must initiate such proceedings “would be tan- 
tamount to abdicating the Judiciary’s sentencing 
responsibility to the Executive. No good reason exists 
for such an abdication and substantial mischief could 
flow from it.” In response to the defendant’s claim 
that if the government brought the proceedings the de- 
fendant would more likely receive appropriate discov- 
ery owing the defendant from the probation officer’s 
files, the California court noted that Brady discovery, 
for example, has been held not to apply to revocation 
proceedings.’® The court also refuted the defendant’s al- 
legation that ex parte meetings with the court are im- 
proper.’” The Alabama court found the practice of pro- 
bation officers petitioning for revocation to be “not only 
proper, but greatly beneficial” to the court.” 

These three recent cases provide excellent support 
for the officer’s role in revocation proceedings, and each 
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specifically refuses to follow the Arkansas case. They, 
along with the authorities cited therein, should assist 
officers in meeting challenges to the probation officer’s 
authority to initiate revocation proceedings with, and 
on behalf of, the court. 


Conclusion and References 


While some things have remained the same since the 
1992 article on “Counting the Days,” many have either 
been clarified by case law or the relevant statutes have 
actually been changed. And, as previous “blanks” are 
filled in, new “blanks” are inevitably created, providing 
more than enough issues to keep officers, and their 


counsel, busy indeed. 
* 


The following is a list of articles and memoranda 
cited in the above discussion which may provide a use- 
ful reference for probation officers: 


“Looking at the Law,” Slawsky, Federal Probation (March 1987) 

“Revocation of Community Supervision: What the Courts Have Made 
of Congress’ Ambiguous Language and Policies,” Slawsky, Federal 
Probation (March 1992) 

“Counting the Days: When Does Community Supervision Start and 
Stop?” Slawsky, Federal Probation (September 1992) 

“The Reimposition of Supervised Release and Ex Post Facto Analysis in 
the Revocation Context,” Goodwin, Federal Probation (June 1996) 

“The Independent Role of the Probation Officer at Sentencing and in 
Applying Koon v. United States,” Goodwin, Federal Probation 
(September 1996) 

“Recent Decisions on Supervision,” Adair, Federal Probation (June 
1997) 

“The Gozlon-Peretz Cases: Round Two,” Goodwin, News & Views, 
March 25, 1996. 

“Clarification of the Reimposition of Supervised Release Upon Revo- 
cation,” Goodwin, News & Views, November 18, 1996. 

July 8, 1991, memorandum from the Administrative Office to all dis- 
trict court judges and chief probation officers (applicability of su- 
pervised release to “window cases”) 

April 13, 1994, memorandum from the Administrative Office to all 
chief probation officers (commencement and/or tolling of terms of 
release) 

July 30, 1996, memorandum from the Committee on Criminal Law to 
all district court judges and chief probation officers (waivers of ap- 
peal, advisement of right to appeal, and increased flexibility in im- 
position of supervised release) 

August 29, 1996, memorandum from the Administrative Office to all 
chief probation officers (issues raised by United States v. Blake) 


NOTES 
‘Federal Probation (September 1992) (hereinafter “1992 article”). 
at p. 74. 


’Pub. L. No. 98-473, title II, Chap II, sec. 235, 98 Stat. 1987 (Octo- 
ber 12, 1984). 


18 U.S.C. § 3651, repealed. 
5United States v. Adair, 681 F.2d 1150 (9th Cir. 1982). 


‘United States v. Flynn, 49 F.3d 11 (1st Cir. 1995); United States v. 
Einspahr, 35 F.3d 505 (10th Cir. 1994); United States v. Chancey, 695 
F.2d 1275, 1276-7 (11th Cir. 1982). 


"Gozlon-Peretz v. United States, 498 U.S. 395 (1991). 


*The memorandum was jointly issued by the Director of the Ad- 
ministrative Office of the United States Courts and the Chairman of 
the United States Parole Commission and was dated July 8, 1991. 


°*See the 1992 article, n.1 for basis of the Administrative Office rec- 
ommendation. For a complete listing of the bases that support a rec- 
ommendation that the SR and parole terms run consecutively, see 
News & Views, March 25, 1996, “The Gozlon-Peretz Cases: Round Two.” 


“United States v. Lynch, 114 F.3d 61 (5th Cir. 1997); United States 
v. Reider, 103 F.3d 99 (10th Cir. 1996). 


“See Adair, “Recent Decisions on Supervision” in Federal Proba- 
tion, June 1997, pp 74-79 (hereinafter “1997 article”). 


“Amendment 529, Appendix C, Guidelines Manual, 1995. 


Current note 1 to § 5D1.1 provides that courts may decide not to 
impose supervised release, if it is not required by statute or required 
to protect the public welfare, to enforce a financial condition, to pro- 
vide drug or alcohol treatment or testing, to assist the reintegration 
of the defendant into the community, or to accomplish any other sen- 
tencing purpose authorized by statute. 


“See, e.g., 18 U.S.C. § 844(b)(1)(A), which provides for “at least” 5 
years of supervised release. 


United States v. Eng, 14 F.3d 165 (2nd Cir.), cert. denied, 513 US. 
807 (1994); United States v. Page, 131 F.3d 1173 (6th Cir. 1997); 
United States v. LeMay, 952 F.2d 995 (8th Cir. 1991); United States v. 
Garcia, 112 F.3d 395 (9th Cir. 1997); United States v. Orozco-Ro- 
driguez, 60 F.3d 705 (10th Cir. 1995). 


“United States v. Good, 25 F.3d 218 (4th Cir. 1994); United States 
v. Kelly, 974 F.2d 22, 24 (5th Cir. 1992). 


"18 US.C. § 3553(f) (effective September 23, 1994); § 5C1.2 
US.S.G. The “safety valve” is not retroactive and applies only to de- 
fendants sentenced after September 23, 1994. But see, United States 
v. Clark, 110 F.3d 15 (6th Cir. 1997) (applies to cases pending on ap- 
peal at the time it was enacted). 


*Amendment 570, Appendix C, Guidelines Manual, 1997. 
United States v. Doe, 53 F.3d 1081 (9th Cir. 1995). 


United States v. Gonzalez-Cervantes, 668 F.2d 1073, 1076 (9th Cir. 
1981). 


“See cross references to and discussion of available options at 18 
U.S.C. § 5037. 


Section 3563(b)(10) (subsequently renumbered from its original 
designation as (b)(11)) provides a discretionary condition of probation 
that the defendant—*(10) remain in the custody of the Bureau of Pris- 
ons during nights, weekends, or other intervals of time totaling no 
more than the lesser of one year or the term of imprisonment autho- 
rized for the offense, during the first year of the term of probation.” 


“This provision permits short periods of confinement to a training 
center or institution as a part of a rehabilitative program. Flexibility 
is provided by permitting confinement in split intervals, thus autho- 
rizing, for example, weekend imprisonment with release on probation 
during the week for educational or employment purposes or nighttime 
imprisonment with release for such purposes during working hours. 
This condition could be used only to deprive the defendant of his lib- 
erty to the extent “reasonably necessary” for the purposes set forth in 
section 3553(a)(2). It could also be used, for example, to provide a brief 
period of confinement, e.g., for a week or two, during a work or school 
vacation. It is not intended to carry forward the split sentence pro- 
vided in 18 U.S.C. 3651, by which the judge imposes a sentence of a few 
months in prison followed by probation. If such a sentence is believed 
appropriate in a particular case, the judge can impose a term of im- 
prisonment followed by a term of supervised release under section 
3583 . . .” (emphasis added). S.Rep.No. 98-225, Cong. 1st Session, p. 98. 
(However, § 3583 is not applicable to juveniles, as noted above.) 
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*For a thorough discussion of tolling under old law, see “Looking at 
the Law,” Federal Probation (March 1987). 


*See, United States v. Schmidt, 99 F.3d 315 (9th Cir. 1996). 


*See 1992 article for a discussion on tolling under common law and 
absconding. 


“7See April 13, 1994, memorandum to chief probation officers on 
the “Commencement and/or Tolling of Terms of Probation and Super- 
vised Release” (hereinafter “1994 memorandum”) for a discussion of 
the administration of tolling supervision, especially with regard to 
detention, deportation, and imprisonment. 


United States v. Schmidt, 99 F.3d 315 (9th Cir. 1996); United 
States v. Vasquez, 66 F.3d 337 (9th Cir. 1995) (unpub.). 


*United States v. Joseph. 109 F.3d 34 (1st Cir. 1997); Quinones v. 
United States, 936 F.Supp. 153 (S.D. NY 1996). 


“United States v. Douglas, 88 F.3d 533 (8th Cir. 1996). 


"88 F.3d 824 (9th Cir. 1996). See memorandum to chief probation 
officers dated August 29, 1996, which offers advice regarding such 
cases in the Ninth Circuit. 


*See, e.g., Joseph, supra; Quinones, supra; Reider, supra; and 
United States v. Vallejo, 69 F.3d 992 (9th Cir. 1995), cert. denied, 116 
S.Ct. 1447. 


*So far, Blake is the only case dealing with a sentence reduction for 
retroactive guideline amendments. 


See, e.g., Douglas, supra. 


*See August 29, 1996, memorandum to chief probation officers for 
reasons why officers should not reduce SR terms for prison “credit” in 
any other circuit, and only for retroactive amendment-generated 
prison “credit” in the Ninth, unless or until courts hold otherwise. It 
should also be noted that such “credit” is applied by the Bureau of 
Prisons to any subsequent imprisonment imposed for revocation of 
the supervised release. We advise that officers be aware of accrued 
prison “credit” prior to all revocation proceedings, in order for the 
court to be able to adjust the revocation sentence upward accordingly 
if the court wishes, pursuant to policy statement § 7B1.3(e). 


United States v. Crane, 979 F.2d 687 (9th Cir. 1992); United States 
v. Green, 429 F.Supp. 1036, 1038 (W.D. Tex. 1977); United States v. 
Thompson, 841 F.Supp. 464 (D.Conn. 1994) (good discussion). 


“United States v. Fisher, 895 F.2d 208, 210-12 (5th Cir.), cert. denied, 
495 U.S. 940 (1990). See also parole cases such as Caballery v. U.S. Pa- 
role Commission, 673 F.2d 43, 46 (2d Cir.), cert. denied, 457 U.S. 1136 
(1982); Powell v. U.S. Bureau of Prisons, 695 F.2d 868, 870 n.4 (5th Cir. 
1983); and United States v. Payseur, 905 F.2d 291, 293-4 (9th Cir. 1990). 


“United States v. Green, 429 F.Supp. 1036, 1038 (W.D. Tex. 1977). 


“See reasons for tolling during absconding, including analogy to 
Youth Corrections Act and parole cases, in the 1992 article. 


“April 13, 1994, Administrative Office memorandum to chief pro- 
bation officers on tolling of supervision terms. 


“Adair, “Recent Decisions on Supervision,” Federal Probation 
(June 1997). 


“United States v. Brown, 54 F.3d 234 (5th Cir. 1995); United States 
v. Akinyemi, 108 F.3d 777 (7th Cir. 1997). 


“United States v. Isong, 111 F.3d 41 (6th Cir. 1997). 


“United States v. Vallejo, 69 F.3d 992 (9th Cir.), cert. denied, 116 
S.Ct. 1447 (1995) (after his sentence was reversed on appeal, defen- 
dant was released on bail and later sentenced to “time served” plus 1 
year of supervised release). 


“Revocation of Community Supervision: What the Courts Have 
Made of Congress’ Ambiguous Language and Policies,” Federal Pro- 
bation, March 1992, pp. 73-77. 


December 1997 


“United States v. Spinelle, 41 F.3d 1056, 1059-61 (6th Cir. 1994). 


‘Violent Crime Control and Law Enforcement Act of 1994 (Pub. L. 
No. 103-322, 108 Stat. 1796 (Sept. 13, 1994)). 


“United States v. Neville, 985 F.2d 992 (9th Cir. 1993); United 
States v. Barton, 26 F.3d 490 (4th Cir. 1994); United States v. Morales, 
45 F.3d 693 (2d Cir. 1995) (court retains jurisdiction to extend or mod- 
ify as well as to revoke supervision); United States v. Schmidt, 99 F.3d 
315 (9th Cir. 1996). Also, see, United States v. Shimmel, 950 F.2d 432, 
435-6 (7th Cir. 1991) (authorizing delayed revocation for probation 
without the issuance of a warrant, but based on notice otherwise pro- 
vided to the defendant). 


“United States v. Throneburg, 87 F.3d 851 (6th Cir. 1996); United 
States v. Kosth, 65 F.3d 170 (7th Cir. 1995) (unpub.). 


5°See Schmidt, supra, in the Ninth Circuit. 


51A review of the delayed revocation cases revealed none in which 
there was a lengthy delay after the expiration of the term of supervi- 
sion. Clearly, the delay anticipates the time required to reasonably 
conduct revocation proceedings, including necessary and reasonable 
continuances and time for preparation. See Nevelle, supra, and 
Schmidt, supra. 


”18 U.S.C. § 3661 provides that “No limitation shall be placed on 
the information concerning the background, character, and conduct 
of a person convicted of an offense which a court of the United States 
may receive and consider for the purpose of imposing an appropriate 
sentence.” See also, § 1B1.4 U.S.S.G. There is no reason to think that 
the discretion of the court in sentencing upon revocation of release is 
any more limited than that of the court at the original sentencing. 


8United States v. Ravoy, 994 F.2d 1332 (8th Cir. 1993). 


Some delayed revocation cases find no error where the “petition” 
for revocation was filed within the term of supervision. See, e.g., 
Morales, supra, 45 F.3d at 697; Shimmel, supra, 950 F.2d at 435-6; 
Barton, supra, 26 F.3d at 491-2. 


‘United States Constitution, Article 1, § 9, clause 3. (“No State 
shall... pass any ... ex post facto Law”). 


‘Weaver v. Graham, 450 U.S. 24, 28-9 (1981). 
at 29. 


California Dept. of Corrections v. Morales, 514 U.S. 499, 506 n. 3 
(1995). 


United States v. Meeks, 25 F.3d 1117 (2d Cir. 1994); United States 
v. Parriett, 974 F.2d 523 (4th Cir. 1992); United States v. Soto-Olivas, 
44 F.3d 788 (9th Cir. 1995); and United States v. Beals, 87 F.3d 854 
(7th Cir. 1996). 


‘See, discussion in United States v. Reese, 71 F.3d 582 (6th Cir. 
1995); United States v. Female Juvenile, 103 F.3d 14, 17 n.7 (5th Cir. 
1996); United States v. Byrd, 116 F.3d 770 (5th Cir. 1997). See also, 
United States v. Gerber, 24 F.3d 93 (10th Cir. 1994) (upholds applica- 
tion of more punitive guideline on substantial assistance because as- 
sistance given after the change in the guideline). 


“One court has held that probation revocation penalties that be- 
come more favorable to the defendant after the original offense can- 
not be applied, based on the Savings Clause, 1 U.S.C. § 109. United 
States v. Schaefer, 120 F.3d 505 (4th Cir. 1997). 


*“The Reimposition of Supervised Release and Ex Post Facto 
Analysis in the Revocation Context,” Federal Probation, June 1996, 
pp. 69-74; News & Views, “Clarification of the Reimposition of Super- 
vised Release Upon Revocation,” November 18, 1996, pp. 2-3. 


United States v. O’Neil, 11 F.3d 292, 293 (1st Cir. 1993), and 
United States v. Stewart, 7 F.3d 1350, 1352 (8th Cir. 1993); United 
States v. Schrader, 973 F.2d 623 (8th Cir. 1992). 
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“For a thorough discussion of this split and the cases involved, see 
Guideline Sentencing: An Outline of Appellate Case Law on Selected 
Issues, Federal Judicial Center, February 1997, p. 238. 


“Compare, e.g., United States v. Beals, 87 F3.d 854 (7th Cir. 1996) 
(application of 3583(h) is more punitive and would violate the Ex Post 
Facto clause of the Constitution if applied to cases in which the of- 
fense was committed prior to enactment of the law), with United 
States v. Brady, 88 F.3d 225 (3d Cir. 1996) (the new provision is not 
more punitive than what was previously available); United States v. 
St. John, 92 F.3d 761 (8th Cir. 1996) (same). 


*(Ojne is not barred from challenging a change in the penal code 
on ex post facto grounds simply because the sentence he received 
under the new law was not more onerous than that which he might 
have received under the old.” Miller v. Florida, 482 U.S. 423, 432 
(1987) (holding that retroactive application of a law that imposes a 
mandatory minimum sentence in place of a flexible range of punish- 
ment disadvantages the defendant). See also, Lindsey v. Washington, 
301 US. 397, 401-2 (1937). 


“United States v. St. John, 92 F.3d 761 (8th Cir. 1996); United 
States v. Sandoval, 69 F.3d 531 (1st Cir. 1995), cert. denied, 117 S.Ct. 
77 (1996). 


“United States v. Beals, 87 F.3d 854 (7th Cir. 1996); United States 
v. Collins. 118 F.3d 1394 (9th Cir. 1997). 


“United States v. Page, 131 F.3d 1173 (6th Cir. 1997) (because in- 
creasingly punitive revocation penalties can be applied retrospec- 
tively, based on Reese, supra); and United States v. Brady, 88 F.3d 225 
(3d Cir. 1996), cert. denied, 117 S.Ct. 773 (1997) (because the court 
found the new provision not to be more punitive than prior law). 


”§ 3624(e) provides that all SR terms are to run concurrently with 
all other terms of release. 


"United States v. Cotroneo, 89 F.3d 510 (8th Cir. 1996). See also, 
United States v. Sanchez-Bonillo, 48 F.3d 1229 (9th Cir. 1995) 
(unpub.). 


”Mempa v. Rhay, 389 U.S. 128 (1967). 

“Morrisey v. Brewer, 408 U.S. 471 (1972). 

“United States v. Stocks, 104 F.3d 308 (9th Cir. 1996). 

*“Recent Decisions in Supervision,” Federal Probation, June 1997. 
**See, e.g., United States v. Alli, 929 F.2d 995, 997 (4th Cir. 1991). 
718 U.S.C. §§ 3551-3559. 


*§ 3553(a\(4)(B) reads: “(B) in the case of a violation of probation 
or supervised release, the applicable guidelines or policy statements 
issued by the Sentencing Commission pursuant to section 994(a)(3) of 
title 28, United States Code.” 


See, United States v. Schwegel, 126 F.3d 551 (3d Cir. 1997), for list- 
ing of courts finding Chapter Seven policy statements non-binding, 
even after the 1994 act, and for a fine discussion of the legislative his- 
tory of the 1994 amendment to § 3565(a\(2). See also, United States 
v. Pena, 125 F.3d 285 (5th Cir. 1997). 


“See, e.g., United States v. Plunkett, 94 F.3d 517 (9th Cir. 1996) 
(finding the new statutory reference to the Chapter Seven ranges 
makes them “independently mandatory” and the court can sentence 
to either the guideline or policy statement range); United States v. 
Iverson, 90 F.3d 1340 (8th Cir. 1996) (court can sentence either to pol- 
icy statement or original guideline range). But see, United States v. 
Nieblas, 115 F.3d 703 (9th Cir. 1997) (court must sentence to statu- 
tory mandatory minimum, if there was one originally, even on proba- 
tion revocation, citing to § 7B1.4(b)(2) of the policy statements). 


"United States v. Byrd, 116 F.3d 770 (5th Cir. 1997), cert. denied, 
118 S.Ct. 354 and 118 S.Ct. 612 (1997). This analysis of how the Ex 
Post Facto prohibition relates to revocation penalties is one view in 
the circuit split, discussed above, on whether the original offense date 


or the violation date are the appropriate reference for Ex Post Facto 
analysis when revocation penalties have become more punitive since 
the original offense date. 


“1 U.S.C. § 109 “saves” the penalties that were in effect at the time 
of the offense and prohibits retroactive application of penalties which 
subsequently become more favorable to the defendant. It is, generally, 
the counterpart to the Ex Post Facto prohibition of retroactively ap- 
plying penalties which become more severe. 


8United States v. Schaefer, 120 F.3d 505 (4th Cir. 1997). 


“Based on Byrd and Female Juvenile, supra (5th Cir.), and Reese 
and Page, supra (6th Cir.), respectively. 


“See Brady, supra, finding the new provision not to be more puni- 
tive. 


18 U.S.C. § 5042. 
Female Juvenile, supra, 103 F.3d 14 (5th Cir. 1996). 


United States v. Gallo, 20 F.3d 7, 15 (1st Cir. 1994); United States 

v. Wesley, 81 F.3d 482, 483 (4th Cir. 1996); United States v. McCol- 

lough, 46 F.3d 400 (5th Cir. 1995), cert. denied, 115 S.Ct. 2597; United 

States v. Donaghe, 50 F.3d 608, 614-15 (9th Cir. 1994); United States 

uv. Hobbs, 981 F.2d 1198 (11th Cir), cert. denied, 510 U.S. 832 (1993); 
United States v. Harrison, 815 F.Supp. 491 (D.D.C. 1993). 


“The same rationale applies to the amended language which al- 
lows the court to “resentence” the defendant under subchapter A. 


*Moreover, guideline § 7B1.3(g\1) provides that: “Where proba- 
tion is revoked and a term of imprisonment is imposed, the provisions 
of §§ 5D1.1-1.3 shall apply to the imposition of a term of supervised 
release.” 

“United States v. Jones, 957 F.Supp. 1088 (E.D.Ark. 1997). 

“Jones, supra. 

*For a discussion of this authority, see “The Independent Role of 
the Probation Officer at Sentencing and in Applying Koon v. United 


States,” Goodwin, Federal Probation (September 1996) (hereinafter 
“September 1996 Fed. Prob. article”). 


“18 U.S.C. § 3603(8)(A) and (B). 


*For a full discussion of all aspects of the probation officer’s role on 
behalf of the court at sentencing (and, by implication and extension, 
at revocation), see the September 1996 Fed. Prob. article. 


“Schiff v. Dorsey, 877 F.Supp. 73 (D.Conn. 1994). 


“Supervision of Federal Offenders, Monograph 109, Administrative 
Office of the U.S. Courts. 


“United States v. Feinberg, 631 F.2d 388 (5th Cir. 1980). 

"18 U.S.C. §§ 3565(a) and 3583(e). 

‘United States v. Wilson, 973 F.Supp. 1031 (W.D. Ok. 1997). 
"United States v. Berger, 976 F.Supp. 947 (N.D. Ca. 1997). 
‘United States v. Burnette, 980 F.Supp. 1429 (MD Ala. 1997). 
Td. citing Schiff, supra, 877 F.Supp. at 78. 


‘7d. citing to Feinberg, supra, and to Young v. U.S. ex rel Vuitton et 
Fils S.A., 481 U.S. 787, 801 (1987) (“If the Judiciary were completely 
dependent on the Executive Branch to redress direct affronts to its 
authority, it would be powerless to protect itself if that Branch de- 
clined prosecution.”). 


‘Td. citing United States v. Donaghe, 924 F.2d 940, 944 (9th Cir. 
1991). 


“Td. citing United States v. Gonzales, 765 F.2d 1393, 1398 (9th Cir. 
1985). See also, United States v. Belgard, 894 F.2d 1092 (9th Cir. 
1990), cert. denied, 498 U.S. 860. See the September 1996 Fed. Prob. 
article. 


‘Burnette, supra. 
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Juvenile Focus* 


By ALVIN W. Coun, D.CRIM. 
President, Administration of Justice Services, Inc., Rockville, Maryland 


Teacher Qualifications: A teacher's expertise has a 
major impact on student achievement, yet nearly a quar- 
ter of new public school teachers lack the qualifications 
for their jobs. This is the finding of a nationwide study 
conducted by the National Commission on Teaching and 
America’s Future, which reviewed approximately 200 
studies in 2 years. The study also found that 27 percent 
of new teachers had not completed license requirements 
in their main teaching areas in 1994, compared with 25 
percent in 1991. Within that group, 11 percent were 
without any license and 16 percent held emergency, tem- 
porary, or alternative licenses. Among veteran high 
school teachers, 21 percent had less than a minor in their 
primary teaching areas including 28 percent of math 
teachers, 22 percent of English teachers, and 18 percent 
of science and social studies teachers. Fifty-nine percent 
had less than a minor in their secondary teaching areas. 

The report strongly suggests that ill-prepared teach- 
ers contribute to the country’s difficulty in raising stu- 
dent achievement. The report also states that the prob- 
lems may worsen as student enrollments reach their 
highest levels ever and teacher retirements and attri- 
tion create substantial vacancies. It is estimated that 
more than 30 percent of beginning teachers leave the 
field within 5 years. By 2007, more than 2 million addi- 
tional teachers will be needed. 

Children and AIDS: The number of children na- 
tionwide contracting AIDS from their mothers at birth 
dropped 43 percent between 1992 and 1996 because 
women are getting tested earlier and beginning treat- 
ment, the Centers for Disease Control and Prevention 
(CDC) announced. The CDC said 516 children were di- 
agnosed with AIDS in 1996, down 43 percent from 905 
in 1992. About 20 percent of babies born with HIV will 
develop AIDS within the first year of life while the rest 
probably will develop the disease within 10 years, the 
CDC reported. 

Teenagers as Volunteers: Teenage girls are less 
likely to become pregnant if they are involved in com- 
munity service projects, and the amount of sex education 
they receive is not as important a factor, according to a 
study published in the Journal of Child Development. 
The study found a pregnancy rate of 4.2 percent among 
283 girls who participated in the National Outreach Pro- 
gram throughout high school instead of enrolling in sex 


*Editor’s note: Please send information about new re- 
sources, developments, and programs in juvenile delinquency 
and justice to: Alvin Cohn, President, Administration of Jus- 
tice Services, Inc., 15005 Westbury Road, Rockville, MD 20853. 
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education classes. The program consisted mostly of com- 
munity service and provided little or no information 
about birth control. In contrast, a group of 287 girls who 
took regular health and sex education classes instead of 
doing their volunteer work had a pregnancy rate of 9.8 
percent. The researchers at the University of Virginia 
concluded that teenage girls are less likely to become 
pregnant when their work on behalf of others helps them 
realize they are “autonomous, capable individuals.” 

The Teen Outreach Program, which was begun in 
1978, enrolls about 6,000 students a year. Operated by 
the Cornerstone Consulting Group of Houston, the pro- 
gram operates at 120 sites and mostly in schools as part 
of health education programs. Ninth to 12th grade stu- 
dents are placed in volunteer activities that match 
their interests and needs. Some work as aides in hospi- 
tals and nursing homes, some tutor other students, and 
others engage in events such as walkathons. 

Participants averaged almost 46 hours of community 
service a year and also had at least one class a week in 
coping skills. The amount of sex education they re- 
ceived varied because of differing local guidelines. But 
no school spent more than 15 percent of program time 
on sex education, and many participants got no sex ed- 
ucation at all. The study also found that 20 percent of 
the Outreach Program group, both boys and girls, failed 
courses during the 5-year study period, compared with 
40 percent of the control group (non-program students). 

Violent Crime Victimization: The nation’s violent 
crime rate fell 10 percent last year and was 16 percent 
lower than in 1993, reported the Bureau of Justice Sta- 
tistics (BJS). Property crime was down more than 8 
percent last year and was 17 percent lower than in 
1993. There were an estimated 2.7 million completed 
violent crimes in 1996 (a rate of 12.4 per 1,000 US. res- 
idents 12 years old and older), compared to 3 million 
such crimes in 1995 (a rate of 13.8 per 1,000 residents 
12 years and older). 

BJS’ National Crime Victimization Survey also re- 
vealed that youths between ages 12 and 15 and between 
16 and 19 had higher rates of violent crime victimiza- 
tion than those 25 and older. Persons ages 12 to 19 were 
twice as likely as those between the ages of 25 to 34 and 
three times as likely as those ages 35 to 49 to be victims 
of violent crimes. Persons ages 12 to 19 had a violent 
crime victimization rate 20 times higher than those 65 
or older. For the crime of aggravated assault, individuals 
between the ages of 16 and 19 had a significantly higher 
rate of victimization than any other age group. 
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“Blended Sentences” for Youths: New laws are 
having a “dramatic impact” on sentencing of violent ju- 
venile offenders, particularly on laws that provide for 
sentencing of youths to adult correctional systems, re- 
ports the National Center for Juvenile Justice (NCJJ). 
Between 1992 and 1995, 41 states enacted laws making 
it easier for juveniles to be tried as adults, rather than 
treated in juvenile courts, the study found. And even in 
cases where youths are allowed to remain in juvenile 
court, they are finding that they may be subjected to 
sanctions in the adult correctional system, according to 
NCJJ researchers Melissa Sickmund, Howard Snyder, 
and Hileen Poe-Yamagata. 

According to the report: “Perhaps the most dramatic 
impact on sentencing will be felt by the imposition of 
‘blended sentences’ that combine adult and juvenile 
sentences, and ‘blended sentencing’ statutes were in 
place in 16 states at the end of 1995.” As an example, in 
five states (Colorado, Massachusetts, Rhode Island, 
South Carolina, and Texas), statutes were enacted that 
are called a “juvenile-contiguous blend,” a type of sen- 
tence in which juvenile courts impose a sentence in the 
juvenile corrections system, to be served until a youth 
reaches the upper age of juvenile court jurisdiction, typ- 
ically age 21. At that point, instead of being set free as 
in the past, the youth can be transferred to the adult 
correctional system. 

A variation on that type of system, adopted in New 
Mexico, allows juvenile courts to sentence youths di- 
rectly into the adult correctional system. In Connecti- 
cut, Minnesota, and Montana, juvenile courts may im- 
pose juvenile and adult sanctions simultaneously; the 
adult sentence is suspended, to be imposed only if the 
youth violates the conditions of his juvenile sentence 
and is “revoked.” 

Younger Juveniles and Crime: There is consider- 
able evidence to support the impression that younger 
juveniles have been committing more serious crimes, 
but the situation does not seem as critical as news 
media accounts suggest. This is the finding of a recent 
research effort conducted by the National Center for 
Juvenile Justice (NCJJ). 

Arrests of children age 14 and younger for violent 
crimes have generally been increasing during the 
1980s and 1990s, the study found. But older juve- 
niles—those ages 15, 16, or 17—still constitute the ma- 
jority of cases handled by juvenile courts. And trends 
regarding the youngest juveniles recently began to im- 
prove, researchers Jeffrey A. Butts and Howard Snyder 
report. Using FBI and juvenile court data, the re- 
searchers attempted to determine whether there actu- 
ally has been a change in the age profile of juvenile of- 
fenders, or whether news articles about younger and 
younger juvenile “predators” have been overblown. 
They found that arrests of youths under age 15 for vi- 
olent crimes grew 94 percent from 1980 to 1995—twice 


as fast as violent crime arrests for 15-, 16-, and 17- 
year-olds. 

But while the rate of increase was faster for the 
younger juveniles, the actual numbers are still largest 
for the older juveniles. Those age 14 and younger ac- 
counted for 44,800 violent arrests in 1995, compared to 
103,000 for 15- to 17-year-olds. In other words, the 
younger juveniles are accounting for a somewhat larger 
proportion of all juvenile arrests for violent crimes—30 
percent in 1995, compared to 25 percent in 1980. Fur- 
ther, between 1994 and 1995, arrests of juveniles for vi- 
olent crimes were down across the board, but the de- 
crease for those age 13 or 14 was down 6 percent, 
compared to a more modest decrease of 2 percent for 
those age 15 and older. 

War on Lead: A nationwide campaign to educate 
people about the dangers of lead-based paint was 
kicked off by federal housing and environmental offi- 
cials. The plan includes $50 million for testing children 
and for removing lead-based paint, dust, and soil from 
old houses. An estimated 5 percent of children suffer 
from lead poisoning. Moreover, the rate rises to 16 per- 
cent in low-income, older housing. 

Never-Married Mothers: Children who live with a 
divorced single parent are much better off financially 
than those who reside with a single parent who never 
has been married, reports a Census Bureau study. 
“Women who marry are more likely to be middle class; 
they have high school diplomas, and they have work ex- 
perience,” states Maggie Gallagher, the co-author of The 
Case for Marriage, published by the Harvard Univer- 
sity Press. The report indicates that never-married 
mothers tend to be young and poorly educated and that 
half give birth while in their teens. This group also has 
fewer legal opportunities to obtain money from absen- 
tee fathers. Additionally, a never-married woman can- 
not obtain alimony. The study also indicates that al- 
most two-thirds of never-married mothers and their 
children live in poverty, with a median annual income 
of $9,989. The median income of divorced mothers is 
$17,789; for divorced fathers it is $28,722. 

Other findings from the study include: Of single par- 
ents, 38 percent are divorced, 35 percent are never mar- 
ried, 19 percent are separated, 4 percent are widowed, 
and 4 percent are raising children alone because a 
spouse works a long distance from home. About 85 per- 
cent of divorced parents are high school graduates, com- 
pared with 62 percent of never-married parents. Never- 
married mothers are more than twice as likely to be 
unemployed (59 percent) than divorced mothers (29 
percent). Children in two-parent households fared the 
best financially, with a median family income of 
$46,195. Only 2.5 million of the 70.3 million children 
under age 18 live with a single father; 16.5 million live 
with single mothers; and about 3 million children live 
with neither parent. 
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Curfews: Many American cities are using nighttime 
and daytime youth curfews to reduce crime and truancy 
and force parents to set rules for their teenagers. A sur- 
vey conducted by the U.S. Conference of Mayors found 
that 276 of 347 responding cities had a nighttime cur- 
few. Seventy-six had a daytime curfew as well. This is an 
increase over a similar study conducted in 1995, when 
more cities responded, but fewer reported using curfews. 
In that survey, 270 of 387 cities had nightly curfews. 

The survey report indicates that curfews should be 
treated as only one part of a juvenile crime prevention 
program. Ninety percent of the curfew cities thought en- 
forcing curfews was a good use of a police officer’s time. 
However, the police also report that in many cities, there 
is nowhere to take a youthful curfew violator, especially 
since many parents are unaware that their children are 
outside of the home or because the parents are not at 
home and, therefore, cannot be contacted. 

According to the survey, 56 percent, or 154 of the cities 
with curfews, have had a youth curfew for at least 10 
years. Officials in one-half of these cities say juvenile 
crime has dropped since the curfews were imposed; 11 
percent say the number of juvenile crimes has remained 
steady; and 10 percent report an increase in juvenile- 
related crime. Because most of the cities have had cur- 
fews for only short periods of time, no data on the impact 
on juvenile crime were available. The respondent cities 
also report that the enforcement of curfews is not inex- 
pensive. Twenty-three percent, or 61 of the cities with 
curfews, report that additional costs are incurred as a 
result of paperwork, court appearances, and the time 
police deal with youths and parents and spend in court. 

Alternatives to School Suspensions: Each year, 1.5 
million students miss a day or more of school because 
they have been suspended or expelled, according to a 
study conducted by the U.S. Department of Education. 
Those responsible for administering schools have become 
increasingly concerned that the needs and challenges of 
at-risk youth are not being met. As long ago as 1984, the 
National School Board Association concluded that: 


¢ Suspended students are often the most in need of di- 
rect instruction and frequently regard suspension as 
a reward rather than as a punishment. 


¢ Removing students from schools may contribute to 


delinquency by putting more jobless youths on the 
streets. 


e Suspended students are often labeled as “problem 
kids.” 

¢ Suspensions allow teachers to avoid developing effec- 
tive classroom discipline. 


¢ Suspensions are generally used for minor infractions 
of school rules rather than for violent acts or serious 
misconduct. 
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¢ Minority students are disproportionately suspended 
or expelled. 


The study states that generally speaking there are 
three rationales for using suspension and expulsion as 
disciplinary measures: 


¢ Maintaining the health and safety of all those who 
work in and attend schools; 


¢ Reinforcing the authority of those who are responsible 
for order and control of schools and classrooms; and 


¢ Administering schools according to state laws and 
local school board policies. 


While the graduation rate among students in the U.S. 
has increased from 62 percent in 1954 to 82 percent in 
1996, the number of students being suspended or ex- 
pelled is currently the highest ever. Many more stu- 
dents attend and/or return to the classrooms than in 
the past, which presents behavioral and management 
problems for teachers and administrators. However, 
most schools do not have the resources to provide indi- 
vidualized attention to these students who fall behind. 
As a consequence of this problem, school experts warn 
that alternative education programs must be developed 
for these youths, programs which provide paths back to 
regular school programming. Such programs would pro- 
vide a second chance and a new start. Also, schools are 
urged to demonstrate that they can offer more sub- 
stantive responses to misbehavior than isolation and 
punishment. 

From Institutions to School Reintegration: 
Youths re-entering public school systems from residen- 
tial correctional settings have frequently become totally 
alienated from the formal education process either by 
dropping out or by being expelled for exhibiting inap- 
propriate behaviors. The transition from closed, highly 
supervised environments back into community schools 
is difficult and often shadowed for these students by the 
self-fulfilling prophecy that such youths are simply in- 
capable of adjusting to the environment found in tradi- 
tional school settings. 

Experts in the field have concluded that this trou- 
bling outcome must be remedied. As a result, there 
have been studies that examine ways in which delin- 
quent youths can be successfully routed back into 
meaningful educational experiences in the community. 
According to study authors Troy L. Armstrong and 
David M. Altschuler, although much yet remains to be 
accomplished, significant and innovative steps have 
been taken to devise strategies and approaches to 
achieve successful school reintegration. 

Funded by the Office of Juvenile Justice and Delin- 
quency Prevention (OJJDP), this project has as its ob- 
jective a sustained focus on solving the problem of 
school reintegration following the release of high-risk 
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juvenile offenders from secure confinement, known as 
the Intensive Aftercare Project (IAP). IAP focuses on 
the linkage among the institutional, transitional, and 
reintegrative followup phases of youth movement be- 
tween the traditional education system and the juve- 
nile justice system. IAP states that aftercare services 
can function effectively only when sufficient attention 
is directed to the need for facilitating communication, 
collective decision-making, and collaborative activities. 
There are four stages of the IAP model: 


e Assessing programs currently in operation or under 
development for youths released from custody and re- 
turning to their communities; 


¢ Developing program prototypes (models) and related 
policies and procedures to guide state and local juve- 
nile corrections policy-makers and agencies; 


¢ Transferring the prototype design/s, including the 
policies and procedures, into a training and technical 
assistance package for use in training; and 


¢ Implementing and testing the prototypes in selected 
jurisdictions. 


The authors report that the first three stages have been 
completed and the actual testing of the proposed model 
is occurring in four demonstration sites nationwide, in 
Colorado, Nevada, New Jersey, and Virginia. 

Youth Gang Survey: In a study conducted for 
OJJDP, over 2,000 law enforcement agencies reported 
or estimated a total of 23,388 youth gangs and 664,906 
youth gang members active in their jurisdictions dur- 
ing 1995, reports the National Youth Gang Center. 
Even though these totals are larger than previous esti- 
mates, they must be considered minimum numbers, the 
researchers state. The findings were based solely on 
data provided by responding agencies, and not every 
law enforcement agency in the country was surveyed. 
Of responding agencies reporting gang problems, 90 
percent believe their gang problems would stay the 
same or become worse. Over one-half (59 percent) of all 
law enforcement agencies reporting have specially 
trained officers to work on the gang problem. 

Anti-Gang Strategies: One of the most pressing so- 
cial and law enforcement issues facing teenagers and 
US. society alike is gang violence. A research review by 
Washington State University cites several key reasons 
why young people join gangs: 


¢ a search for love, structure, and discipline 
* a sense of belonging and commitment 
¢ the need for recognition and power 


¢ a desire for companionship and excitement 


¢ a sense of self-worth and status 


The university also has identified characteristics 
that can help at-risk juveniles resist the lure of gangs, 
including: 


* well-developed social and problem-solving skills 

* a feeling that they are respected by peers and adults 
* high self-esteem and a sense of personal responsibility 
* a belief in their ability to improve their environment 


Juvenile Gun Violence: Based on a review of re- 
search and programs conducted by OJJDP and sum- 
marized in Reducing Youth Gun Violence: An Overview 
of Programs and Initiatives, OJJDP has developed a 
new program, “Partnerships to Reduce Juvenile Gun 
Violence.” This effort is intended to increase the effec- 
tiveness of existing youth gun violence reduction 
strategies by enhancing and coordinating prevention, 
intervention, and suppression strategies and by 
strengthening linkages among the community, law en- 
forcement, and the juvenile justice system. 

The initiative addresses three critical factors: juve- 
niles’ access to guns, the reasons young people carry 
guns, and the reasons they choose to use guns to resolve 
conflicts. 

Child Victimization: The experience of victimiza- 
tion by violence is far too common among children in 
America. A survey of inner-city high school students re- 
veals that 45 percent had been threatened with a gun 
or shot at, and one in three had been beaten up on their 
way to school. According to a survey conducted for the 
Department of Health and Human Services, child 
abuse and neglect nearly doubled between 1986 and 
1993. Investigations by child protective services agen- 
cies in 49 states determined that more than 1 million 
children were victims of substantiated or indicated 
child abuse and neglect in 1995. 

OJJDP and the National Institute of Justice (NIJ) 
have supported several studies focusing on this cycle of 
violence. The research indicates a relationship between 
experiences of childhood violence and subsequent delin- 
quent behavior. OJJDP’s Rochester (New York) Youth 
Development Study found that children who had been 
victims of violence were 24 percent more likely to report 
engaging in violent behavior as adolescents than those 
who had not been maltreated during childhood. An NIJ 
longitudinal study of childhood victimization found 
that child abuse increases the likelihood of future delin- 
quency and adult criminality by nearly 40 percent. 

OJJDP Online Publications List: OJJDP’s Publi- 
cations List for spring 1997 is now available online from 
the publications section of OJJDP’s World Wide Web 
site (http://www.ncjrs.org/ojjhome.htm). The list easily 
can be searched to identify and order publications on 
juvenile justice and delinquency prevention issues. You 
can order print publications online through the Web 


- 

AS 

=. 

— 

3 
a 

‘ 

a 
on 
4 

~. 

4 = 
=, 
= 


90 FEDERAL PROBATION 


browser or download the full-text electronic versions 
directly. Publications can be accessed in a variety of 
electronic formats (ASCII test, PDF, and/or HTML). 

The list can be updated as new publications are re- 
leased, and enhancements for ordering, including the 
use of CyberCash for orders requiring payment, will 
continue to be incorporated. To order publications di- 
rectly, contact the Juvenile Justice Clearinghouse, PO 
Box 6000, Rockville, MD 20849-6000 at 800-638-8736, 
or fax at 301-519-5212, or e-mail at askncjrs@ncjrs.org. 
Ask for BC 115. 

Juvenile DUI Arrests: Law enforcement across the 
country made nearly 15,000 juvenile (below age 18) ar- 
rests in 1995 for driving under the influence (DUD). 
These arrests, according to Howard Snyder at the Na- 
tional Center for Juvenile Justice, represent 1 percent 
of all arrests for DUI offenses. In 66 percent of these es- 
timated 14,900 juvenile arrests, the youch was 17 years 
old, and in 3 percent of the cases, the youths were 
under age 15. Juveniles arrested for DUI were dispro- 
portionately male (84 percent) and white (91 percent). 

Between 1986 and 1995, DUI arrests nationwide de- 
clined 25 percent. The decline was greater for juveniles 
than adults (49 percent versus 24 percent). In 1995, 


December 1997 


there were 50 juvenile arrests for DUI for every 
100,000 persons ages 10 through 17 in the U.S. popula- 
tion. The juvenile DUI arrest rates for 1993 through 
1995 were the lowest in the past 20 years. While DUI 
arrests were cut in half between 1986 and 1995, juve- 
nile arrests for drunkenness declined 39 percent, and 
juvenile arrests for other liquor offenses dropped 18 
percent. However, the large declines in alcohol-related 
arrests are in stark contrast to the substantial in- 
creases in juvenile arrests for drug law violations. Be- 
tween 1986 and 1995, juvenile arrests for drug law vi- 
olations increased 115 percent. In 1995, there were 13 
juveniles arrested for a drug law violation for every 10 
juveniles arrested for an alcohol-related offense. Of all 
juveniles arrested for an alcohol-related offense in 
1995, 10 percent were non-white, compared with 36 
percent of those arrested for drug law violations. 

Delinquency Prevention Report: The National In- 
stitute of Justice report on what works in the field of 
crime and delinquency prevention, Preventing Crime: 
What Works, What Doesn’t, and What’s Promising, may 
be ordered from the National Criminal Justice Refer- 
ence Service, at 800-851-3420 or via the internet at: 
http://www.ncjrs.org. 
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By Russ IMMARIGEON* 


xz International Developments in Criminal mee 


| 
Introduction 


ROBATION PRACTICE, at least in the United 
Pisce seems to be enjoying not only some suc- 

cess, but also some hope and optimism. British 
probation officers Mark Drakeford and Maurice Van- 
stone, in a book I will discuss later in this column, note 
that “many of the things which contemporary probation 
officers carry out daily are improvements on previous 
practice. Increasingly, there is a greater concern with 
how people are helped and whether the intended out- 
comes of interventions are achieved effectively.” Just re- 
cently, in the pages of an exceptionally fine publication, 
Criminal Justice Matters, published quarterly by the In- 
stitute for the Study and Treatment of Delinquency at 
King’s College, London, the Chief Inspector of Probation 
reported the following: “Certain community programs 
involving the same population significantly outperform 
custodial sentences in reducing reoffending and we now 
know, or at least have an understanding of, what makes 
those programs successful.” In this issue’s column, I will 
explore further details of this hope, optimism, and suc- 
cess, as well as examine some important efforts to de- 
escalate the “war on crime,” the rush to incarcerate, and 
several other key criminal justice activities in the inter- 
national marketplace. 


Changing Offenders’ Attitudes and Behavior 


Concern with interventions that achieve measurable 
results has long been an interest of probation agencies, 
even before the coming of managed care, which has to 
some extent already institutionalized this concern. 
Where results are not being calculated in some form, 
there is likely to be some pressure to do so in the near 
future. A key component of measuring desired change is 
identifying methods of intervention that are likely to 
produce attitudinal and behavioral change in criminal 
offenders. Recently, in a study for the British Home Of- 
fice (Changing Offenders’ Attitudes and Behavior: What 
Works?), Julie Vennard, Carol Hedderman, and Darren 
Sugg reviewed the literature on the effectiveness of 
cognitive-behavioral programs promising to reducing 
offending behavior. The authors also conducted a na- 


*Editor’s note: Russ Immarigeon, a member of Federal Pro- 
bation’s advisory board, writes this column on a regular 
basis. Readers are encouraged to send him relevant articles, 
news, reports, and books to cover in future columns. He can 
be reached at 563 Route 21, Hillsdale, NY 12529, 518-325-5925 
(e-mail: russimmarigeon@taconic.net). 
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tional survey of the use of such programs by various 
program bureaus. 

The Canadian and North American literature, accord- 
ing to this report, shows that community supervision 
can reduce offending if it involves the following compo- 
nents: the use of intensive techniques with high-risk of- 
fenders; a focus on criminogenic factors such as antiso- 
cial attitudes and drug dependency; a community-based 
approach; offender participation; skills-oriented treat- 
ment drawing on cognitive-behavioral and social learn- 
ing techniques; and proper management, trained staff, 
and clearly identified and consistently applied aims and 
objectives. In this context, the authors conclude “there is 
some evidence that programs which select according to 
level of risk and target offending-related problems are 
more successful than those attended by unselected 
groups of offenders.” 

Despite such evidence of success, the national survey 
they conducted found that only 20 percent of programs 
were based fully on cognitive-behavioral methods. “Cog- 
nitive skills programs run by the probation service in 
this country ,” note the authors, “seem to have little re- 
gard to risk and offense seriousness although preblems 
related to offending behavior do influence allocation de- 
cisions.” So, they further note, “many probation officers 
are vague about the methods and theoretical underpin- 
nings of cognitive-behavioral approaches.” They suggest 
more training and guidance on such approaches, stress- 
ing that “training should make explicit the links be- 
tween cognitive treatment and the social conditions 
which affect individual development.” 

This study has been reported in summary form in Re- 
search Findings No. 61 and at full length in Home Of- 
fice Research Study No. 171. Both are available from 
the Information and Publications Group, Room 201, 
Home Office, Queen Anne’s Gate, London SW1H QAT. 


Punishment, Risk, and Criminal Justice Matters 


The Institute for the Study and Treatment of De- 
linquency (ISTD) at King’s College, London, is a non- 
campaigning organization that conducts conferences, 
courses, seminars, lectures, and study visits and pro- 
duces publications on a broad range of criminal justice 
issues. In recent years, ISTD has organized several ex- 
ceptional conferences on criminal punishment and the 
management of risk, and proceedings from these con- 
ferences are readily available and useful references for 
community corrections administrators, practitioners, 
and policymakers. 
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The 88-page Does Punishment Work?, edited by James 
McGuire and Beverly Rowson, contains nearly two 
dozen papers given at a conference held in November 
1995 at the Westminister Central Hall, London. Central 
questions that guided the conference papers and discus- 
sions included the following: “If punishment is claimed 
to ‘work’ and can be shown to, what are the legal and 
ethical boundaries on its use? If it does not, how does 
this affect the various agencies designed to implement 
its use? Are there any alternatives to it? Even if it is 
shown to be ineffective, or counter-productive, does it 
follow that it can justifiably be dispensed with? If that 
evidence became widely accepted, on a purely practical 
level, could punishment as we currently practice it be 
abandoned? How then would society respond to the 
problem of crime?” 

The conference papers, given by a highly influential 
group of academics, probation and prison officials, 
human service providers, and penal reform lobbyists, 
evidenced views across the spectrum of possible posi- 
tions, but nonetheless exposed deep concern about the 
viability of current practices and policies. Jerry Miller 
of the Virginia-based National Center on Institutions 
and Alternatives noted, in an opening session speech, 
that the “widening cycle of viciousness” in American 
crime policy is “very, very clearly driven by race.” In the 
crime bill passed by Congress in 1994, he says, “there is 
not a single item that rests on a scintilla of research ev- 
idence.” (As I write this column, Governor George 
Pataki of New York has just told the New York Times 
that, as a servant of the people, he is “not charged with 
carrying out a sociological study” but “with maintaining 
public order and saving lives.”) James McGuire, a pro- 
fessor in the Department of Clinical Psychology at the 
University of Liverpool and the author of several vol- 
umes on offender programming, writes that “even at its 
most effective punishment never works as efficiently as 
a method of behavior change as methods which involve 
positive reinforcement.” Also, he observes that punish- 
ment can only be effective “under fairly restricted cir- 
cumstances and when specific conditions are obtained.” 

Such conditions are rarely available in criminal jus- 
tice settings, even when given broad support as is the 
case with the cognition-based interventions noted in 
the Home Office study described earlier in this column. 
According to David Garland, simply asking if punish- 
ment works is the wrong question. A series of related 
questions is more important: “What are the precise 
penal and social functions that punishment serves? 
What are the economic and political and cultural 
strategies in which punishment operates? What are the 
values and group interests that are furthered by pun- 
ishment in present form? To what extent, and at what 
cost, are these functions realized?” 

Yet, as Dick Whitfield states, even with seemingly 
reparative sanctions such as community service orders, 
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punishment is the central ingredient. Possible alterna- 
tives to punishment-based practices and policies are 
presented by David Carson (Faculty of Law, University 
of Southhampton) on therapeutic justice, by Michael 
Schluter on “relational justice,” and by Phillip Priestley 
on “positive justice” that “seeks to provide a vision of 
justice which will command wide assent from victims, 
criminal justice system workers, convicted offenders, 
and public opinion” by responding to immorality with 
morality; by neutralizing the social harms created by 
crime with constructive activity designed firstly to meet 
the physical and psychological needs of victims and sec- 
ondly to reduce the likelihood of offenders re-offending. 

“Prediction and assessment are arguably the most 
important skills that a probation officer practices,” ob- 
serves Graham Smith, the London-based Chief Inspec- 
tor of Probation. “At their best, the use of these skills 
justifies and validates the need for a probation service.” 
But, he warns: “They are fugitive skills which need to 
be constantly nourished by practice and good informa- 
tion. The absence of either means that the skill will 
quickly decline.” In this 83-page volume, Managing 
Risk: Achieving the Possible, edited by Julia Braggins 
and Carol Martin, a vast and illuminating range of 
practitioners, researchers, and policymakers present 
information that will no doubt sharpen the aforemen- 
tioned fugitive skills. Originally delivered at an ISTD 
residential conference at the University of Nottingham 
in April 1995, the more than 20 papers and presenta- 
tions compiled in this volume of proceedings are ample 
material for a good many discussions on issues central 
to probation’s mission and practice. 

Lead-off papers cover non-medical options and 
human rights concerns with the management of risk 
with dangerous offenders. Andrew von Hirsch raises 
proportionality concerns with predictive sentencing. 
And, reports from seminar sessions assess the utility 
and operations of risk management with assaultive of- 
fenders, mentally disordered offenders, women offend- 
ers, sex offenders, life-sentence prisoners, and others. 
David Carson of the Faculty of Law at Southampton 
University concludes the conference by noting that risk- 
taking needs leadership, a shared vocabulary about 
risk, changed attitudes that are ready to accept risk- 
taking as a skill open to analysis and improvement, and 
the recognition that risk-taking will always be contro- 
versial. In the end, he says, the debate on risk manage- 
ment needs to be both pragmatic and principled. 

Criminal Justice Matters, mentioned earlier, is a 
quarterly magazine published by the ISTD. It is infor- 
mative and stimulating. Recently, I had the chance to 
look over some back issues that focused on crime and 
justice in Europe, young people in trouble, and crime 
and justice in the United States. These theme-driven is- 
sues typically contain a firm body of articles by leading 
writers and researchers. The current issue (Winter 
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1997) covers “Prisons Today” in concise yet comprehen- 
sive fashion. Sean McConville examines the politics 
and ethics of containment. NACRO researcher Rob 
Allen examines prison population trends. Mary Eaton 
interviews prison inspector Sir David Ramsbotham 
about the exceptional work he has done at giving pub- 
lic notice of disquieting conditions in British prisons. 
Other articles cover the imprisonment of girls, rethink- 
ing the imprisonment of women, prison privatization, 
and the history of imprisonment in light of emerging in- 
ternational conventions on human rights. Further in- 
formation about Criminal Justice Matters and other 
ISTD publications is available from Simon Marshall, 
Information Officer, ISTD, King’s College London, 
Strand, London WC2R 2LS, (e-mail) istd.enq@kcl.ac.uk, 
(web-site) http://www.kcl.ac.uk/orgs/istd. ISTD publica- 
tions will be covered in greater detail in future columns. 


Keeping Offenders Out of Custody 


In the 1980s, approximately 100 Aboriginal and Tor- 
res Strait Islander people died while in custody in Aus- 
tralia. In 1991, the Royal Commission into Aboriginal 
Deaths in Custody, a 4-year governmental project in- 
vestigating administrative, cultural, and legal aspects 
of these deaths, concluded that 


Aboriginal people die in custody at a rate relevant to their popula- 
tion of the whole population which is totally unacceptable and 
which would not be tolerated if it occurred in the non-Aboriginal 
community. But this occurs not because Aboriginal people in cus- 
tody are more likely to die than others in custody, but because the 
Aboriginal population is grossly over-represented in custody. Too 
many Aboriginal people are in custody too often. 


Recently a report, prepared by Chris Cunneen of the 
Sydney University Law School and David McDonald of 
the Australian Institute of Criminology for the Aborigi- 
nal and Torres Strait Islander Commission, found that 
too little was being done to divert Aboriginal and Torres 
Strait Islander people from incarceration and to use im- 
prisonment as a last resort. Keeping Aboriginal and 
Torres Strait Islander People Out of Custody, a 225-page 
report based on submissions by a multitude of affected 
groups and peoples, covers seven areas: adequacy of in- 
formation, Aboriginal-community police relations, pub- 
lic drunkenness, police practices, imprisonment as a last 
resort, court processes, and the juvenile justice system. 

The reports finds not only that inadequate informa- 
tion systems are available, but also that there is a lack 
of political will and the failure to follow up adequately 
on Royal Commission recommendations. Too few “sober- 
ing up stations” have been established in local jurisdic- 
tions. The use of imprisonment as a last resort was in- 
tended to result from changes in sentencing legislation, 
the provision of non-custody alternatives, and the early 
release of people already incarcerated. Still, the report 
notes “there is enormous room to reduce Aboriginal im- 
prisonment rates.” Alternative to confinement could be 


used more widely for specific offense groups such as 
motor vehicle offenses and “failure-to-appear” viola- 
tions. Options to reduce the use of police custody and in- 
carceration for fine default and the breach of bail condi- 
tions and community service orders have not been 
sufficiently implemented. Moreover, Aboriginal commu- 
nity groups have not been given adequate resources to 
expand the range of non-custody programs. 

In this well-researched, practice-oriented report, the 
authors describe many innovative approaches that hold 
much promise for reducing the number of Aboriginal 
and Torres Strait Islander people in custody. For fur- 
ther information about Keeping Aboriginal and Torres 
Strait Islander People Out of Custody: An Evaluation of 
the Implementation of the Recommendations of the 
Royal Commission in Aboriginal Deaths in Custody by 
Chris Cunneen and David McDonald, contact Chris 
Cunneen, Senior Lecturer, Institute of Criminology, 
175-175 Phillip Street, Sydney NSW 2000 Australia, 
(e-mail) chriscu@law.usyd.edu.au. 


Broadening the Relationship Between 
Supervision and Offender Needs 


In Beyond Offending Behavior (Arena, $28.95, 123 
pages), editors Mark Drakeford, a former probation of- 
ficer, and Maurice Vanstone, a senior probation officer, 
argue that “changes in people’s lives can best be 
brought about when the circumstances in which they 
live also change for the better.” For probation agencies, 
the Wales-based Drakeford and Vanstone argue, it is 
necessary to counter “the delusion that offending can be 
positively influenced by crude doses of discipline and 
punishment applied to the ‘wicked” and to affirm the 
“unequivocal messages in the research writings that an 
individualized focus without corollary concern with 
wider social problems is likely to fail.” Accordingly, the 
editors have brought together seven expansive articles 
that examine offender-related criminal justice system, 
employment, health, housing, poverty, and training is- 
sues, taking a “dual system” perspective on the need to 
alter both individuals and social systems. 

Peter Raynor’s hard-hitting article on the criminal 
justice system argues that the rhetoric of probation’s 
influence is not matched by its performance. In partic- 
ular, he challenges the taken-for-granted notion that 
probation intervenes with service systems for the bene- 
fit of its clients. Probation, he suggests, may be too cen- 
tered on its own internal development to the neglect of 
understanding how to influence other segments of the 
criminal justice system. In Britain at least, Raynor ar- 
gues that too much reliance on national—Home Of- 
fice—influence has been detrimental to probation work, 
particularly given the “sudden and incoherent rever- 
sals” of policy and proposed practice. For Raynor, prac- 
tice is more key than policy, interagency work needs 
more emphasis, and the community context of proba- 
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tion work requires greater acknowledgment. He fur- 
ther notes: “If the outcomes of the criminal justice sys- 
tem for individuals are to be improved, then the re- 
sources of local communities will have to be more 
effectively mobilized, and attitudes within the commu- 
nity toward people who offend will have to be under- 
stood and taken into account.” 

Jon Arnold and Bill Jordan, in an article on poverty, 
state that clients’ reception is not likely to improve 
with welfare or income maintenance system contact be- 
cause of its punitive nature. As a consequence, proba- 
tion officers ought to become more involved in the in- 
formal structures of the local communities they serve. 
After each chapter, it should be noted, the editors offer 
commentary on the practice implications of the au- 
thors’ arguments. Wrapping up the volume, Drakeford 
and Vanstone list some good practice guidelines for 
sound community-probation partnership work: clear 
statements of values, aims, and interests; proper coor- 
dination of internal and external resourcing; allowing 
sufficient time for initiatives to develop; effective mon- 
itoring of client outcomes and system impact; an 
agreed-upon problem-solving approach to decisionmak- 
ing, and avoidance of over-formalized contracting cul- 
ture that excludes less structured street agencies. The 
book is available from Ashgate Publishing Company, 
Old Post Road, Brookfield, VT 05036, 800-535-9544. 


Probation and the Voluntary Sector 


Opening community resources to probation clients is 
something done in England by The DIVERT Trust, 
formed in 1993 by local groups and people to establish 
constructive opportunities for young people. Working in 
Partnership: The Probation Service and the Voluntary 
Sector (Russell House Publishers, £9.95, 60 pages) is an 
able compendium of advice on involving local commu- 
nities and clients in identifying their needs, establish- 
ing partner organizations, drawing up contracts that 
preserve the spirit and intent of these partnerships, 
getting probation management support, improving 
anti-discrimination practice through partnerships, and 
making remedies for troubled partnerships. Angela 
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Sarkis, director of The DIVERT Trust, and Russell 
Webster, authors of this report, note that “the develop- 
ment of partnership is patchy and there is very limited 
exchange of ideas across probation areas. While part- 
nerships will always be responsive to local needs, the 
hard work of initiating any project can be greatly less- 
ened by learning from the experience of others.” In this 
regard, readers with an interest in creating probation- 
community partnerships will find this slim, concise vol- 
ume to their liking. It is available from Russell House 
Publishing Ltd., 4 St. George’s House, The Business 
Park, Uplyme Road, Lyme Regis, Dorset DT7 3LS, U.K., 
(yel.) 01297 443948; (fax) 01297 442722. 


Cross-National Research 


For Jerome L. Neapolitan, a sociologist at Tennessee 
Technological University, cross-national research holds 
much promise for discovering underlying causes of crime 
and for informing public policy development on crime is- 
sues. He notes, however, that “the cross-national crime 
research to date has not contributed much toward either 
of these goals. Results have been contradictory, unclear, 
and often at a level of abstraction to be of little practical 
use.” In Cross-National Crime: A Research Review and 
Sourcebook (Greenwood, $75, 224 pages), Neapolitan 
tackles what he believes is the biggest problem facing 
cross-national research—the quality of data, the dearth 
of reliable data—available for such work. Consecutive 
chapters identify or discuss different types of cross-na- 
tional crime data, quality of crime data issues, unofficial 
crime data, theoretical approaches to crime variations 
across nations and over time, the consistent and incon- 
sistent results of cross-national research on violent and 
property crimes, and the nature of explanatory variables 
in these studies. Three information-rich appendices 
identify cross-national crime data sources, international 
criminal justice organizations and contacts, and loca- 
tions of explanatort data. These appendices contain web 
sites and e-mail addresses where available to the author. 
Contact Greenwood Publishing Group, 88 Post Road 
West, Box 5007, Westport, CT 06881, 800-225-5800; 
http:/www.greenwood.com. 
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CRIME AND DELINQUENCY 
Reviewed by CHRISTINE J. SUTTON 


“Three-Strikes as a Public Policy: The Conver- 
gence of the New Penology and the McDonaldiza- 
tion of Punishment,” by David Shicor (October 
1997). This article takes an interesting approach by com- 
paring the theoretical principles of the “three-strikes- 
and-you’re-out laws” to the new penology focus and the 
cultural model of McDonaldization. The new penology 
shifts the criminological and penologicai focuses from the 
individual offender to the control of aggregates. The Mc- 
Donaldization model emphasizes the principles of the 
fast-food chain: efficiency, calculability, predictability, 
and control mainly by nonhuman technology. 

The author’s analysis clearly demonstrates that the 
objectives of the three-strikes laws center around effi- 
cient control of the criminal justice operation. The au- 
thor also is able to show that the new penology focus is 
concerned with the techniques to identify, classify, and 
manage offenders by their degree of dangerousness. 
This approach measures the response to social harms 
by aggregation and statistical averages, as opposed to 
individual punishment and treatment. 

The three-strikes laws are tied to the penal principle 
of incapacitation. Again, this seems to be identical to 
the new penology approach of controlling permanently 
dangerous offenders. They both are saying that some- 
thing has to be done to the habitual criminal who poses 
a threat to society and its moral order, and that “some- 
thing” is incapacitation. 

The author successfully points out that the compo- 
nents of the McDonaldization model also have been in- 
corporated as part of social control policies, i.e., the 
three-strikes law. The first component is efficiency. 
Measuring the “effect” of the three-strikes law is 
achieved by the maximum incarceration possible for a 
dangerous criminal. Incapacitation is the indicator of 
efficiency. Life imprisonment is the maximum incarcer- 
ation, as well as the maximum measure of efficiency. 


*Editor’s note: Federal Probation is pleased to welcome 
Michael E. Siegel, Ph.D., as a regular reviewer of manage- 
ment journals. Dr. Siegel is a senior training specialist in the 
Court Education Division of the Federal Judicial Center, 
where he is project director of the Leadership Development 
Program for U.S. probation and pretrial services officers. He 
also teaches as an adjunct faculty of American Government 
and Management at the American University and at Johns 
Hopkins University. He holds a doctorate in political science 
from Tufts University. 
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The three-strikes sentences, as well as other manda- 
tory and determinant sentences, calculate the sentence 
to be served on the basis of the offense severity and the 
prior criminal record. They are calculated at the impo- 
sition of the sentence. The calculability component of 
the McDonaldization model is definitely present in the 
three-strikes laws. 

As to the predictability component of the McDonald- 
ization model, the importance of prediction in criminal 
justice is as a requisite to control. If one seeks to control 
criminal behavior, one first needs to be able to predict 
it. The three-strikes laws are assumed to provide a high 
level of predictability, regarding the nature and extent 
of penal sanctions, because by curtailing judicial dis- 
cretion, the punishment is known. Consequently, the 
variations in sentences among jurisdictions and indi- 
vidual judges are reduced or eliminated. Therefore, 
these measures are aligned with the retributive ideal of 
uniformity of punishment. 

McDonaldization also involves the increase of control 
over production and products, especially through the 
substitution of nonhuman for human technology, just as 
the three-strikes laws substantially increase the con- 
trol over sentencing. Mechanical control and nonhuman 
technology are applied not only to the determination of 
sentences, but also to the location and conditions of 
punishment. 

The author concludes that on the public policy level, 
the three-strikes laws can be viewed as being related to 
the new penology trend. The laws are based on the con- 
cern for managing aggregates of dangerous people rather 
than being concerned with rendering justice, protecting 
the community, or attempting to rehabilitate individual 
offenders. The emphasis is on rational criminal justice 
operations that apply management methods based on 
statistical estimates of patterns of crime and future in- 
mate populations, risk indicators of future criminal be- 
havior, operations research, and systems analysis. The 
author suggests that the quest for extreme rationality 
can lead to irrationalities in the practical workings. The 
general results of the three-strikes law remain to be an- 
alyzed, and further studies will be needed to evaluate a 
wide range of policy-related issues. Studies also will have 
to gauge public perceptions regarding crime including 
the fear of crime, the readiness to continue costly inca- 
pacitation policies, and the willingness to deal with soci- 
etal problems related to crime and social control. The au- 
thor agrees with Marc Mauer in that the “overriding 
problem” with the three-strikes laws is that it is divert- 
ing attention from a serious discussion of how the nation 
could go about addressing the crime problem in a com- 
prehensive way. The three-strikes laws do not seem to 
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focus on the celerity and certainty of punishment. Al- 
though they do try to make sure that the convicted of- 
fender will receive a harsher sentence, they do not focus 
on the apprehension rate. Regarding the celerity of pun- 
ishment, indications are that these laws may slow down 
rather then accelerate the criminal justice process. 


ARTICLES OF INTEREST IN 
MANAGEMENT JOURNALS 


Reviewed by MICHAEL E. SIEGEL 


“Rethinking Organizational Size,” by Edward 
E. Lawler III, Organizational Dynamics, Autumn 
1997. Many years ago, F. Scott Fitzgerald made the fas- 
cinating observation that “the test of a first-rate intelli- 
gence is the ability to hold two opposed ideas in the 
mind at the same time, and still retain the ability to 
function” (cited in Collins & Porras, 1997, p. 45). This is 
a powerful idea, which anyone who has ever tried to 
manage or lead people might be tempted to embrace. 
Yet, most managers and leaders are far more accus- 
tomed to thinking in dualistic terms. Consider the 
choices that managers frequently say they have: 


¢ I can have change OR stability. 
¢ I can be conservative OR bold. 
¢ I can be open OR closed. 


¢ I can offer high levels of autonomy OR maintain com- 
mand and control. 


¢ I can be a visionary OR a pragmatist. 
¢ I can have low cost OR high quality. 


The kind of dualistic thinking that the above state- 
ments reflect is described by management authors 
James Collins and Jerry Porras in their book Built to 
Last: Successful Habits of Visionary Companies as the 
“tyranny of the OR,” where the thinker believes that 
she must choose one side or another, one approach or 
value or the other. Years ago, Harvard psychologist 
William Perry gave a humorous example of dualistic 
thinking (a term actually popularized by Perry) when 
he described the reaction of a Harvard student to his 
professor’s description of three competing economic 
theories. “Why doesn’t he just give us the right theory?” 
asked the dualistically inclined student. 

Instead of relying on “tyranny of the OR” to guide 
their thinking, visionary managers and leaders, accord- 
ing to Collins and Porras, substitute the “genius of the 
AND,” the ability to embrace opposite views at the 
same time in the same way that Fitzgerald suggested. 
A good example of using the “genius of the AND” is 
found in a speech by the former president of the Merck 
Corporation, George Merck II, who in 1950 said: 
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I want to... express the principles which we in our company have 
endeavored to live up to. ... Here is how it sums up: We will try to 
remember that medicine is for the people. It is not for the profits. 
The profits follow, and if we have remembered that, they have 
never failed to appear. The better we have remembered it, the 
larger they have been. 


Merck was saying that his company could pursue prof- 
its AND help people at the same time. Individuals and 
organizations that give voice to the “genius of the AND” 
can combine opposite ideas in the practices as follows: 


¢ Purpose beyond profit AND pragmatic pursuit of 
profit. 


¢ A relatively fixed core ideology AND vigorous change 
and movement (A recent advertisement for the Uni- 
versity of Maryland University College, an institu- 
tion devoted entirely to meet the learning need of 
adult students, said “Our methods have changed but 
our mission remains the same.”). 


¢ Philosophical, visionary, and futuristic AND superb 
daily execution of operations. 


In the same vein, Edward Lawler has written an in- 
teresting essay entitled, “Rethinking Organizational 
Size.” In this essay, he suggests that organizations be 
designed to capture the advantages of being both large 
and small at the same time, a suggestion that might 
strike fear into the hearts of dualistic thinkers. 

Before explaining how an organization can be both 
large and small, Lawler reminds us of what conven- 
tional wisdom has to say about the advantages and dis- 
advantages of size. Large organizations are believed to 
have the benefits of leverage and economies of scale 
with regard to procurement and facilities management. 
They can afford to develop internal resources and core 
competencies in technology and service. Large organi- 
zations have sufficient resources to spin off their own 
training and sophisticated human resource develop- 
ment departments. In the private sector, large organi- 
zations have the advantage of market share and prod- 
uct visibility. 

Conventional wisdom also attributes several disad- 
vantages to size. Research studies consistently show that 
employee satisfaction is lower in large organizations, ab- 
senteeism is higher, and employees’ “line of sight” be- 
tween their actions and their company’s success becomes 
more blurred in large organizations than in small ones. 
Large bureaucracies are seen as harboring people with 
vested interest in the status quo, and innovation is not a 
value they champion. Coordination problems are im- 
mense in large organizations, and they must build ex- 
tensive infrastructures to coordinate actions. Frequently 
in large organizations the reward system is biased to- 
ward measuring internal performance, not external 
value to the customer. “All too often,” said Lawler, “they 
[the large organizations] end up being slow-moving, 
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overhead-intensive, impersonal, non-responsive entities 
that lose touch with the employees and customers—and 
ultimately end up being non-competitive” (p. 27). 

Now how can agencies and organizations sustain the 
advantages of being large and small at the same time? 
Lawler suggests that by utilizing a size design that is dif- 
ferent from the actual size of the organization, compa- 
nies can acquire the characteristics of the opposite type 
of organization. Lawler points out two ways of doing this: 


¢ Large/small designs (large corporation with a small 
firm design) allow a large organization also to exhibit 
many of the characteristics of a small firm. 


¢ Small/large designs (small firm with a large corpo- 
ration design) enable small agencies to gain the ad- 
vantages of large organizations. 


As an example of a large/small operation, Lawler 
highlights Berkshire-Hathaway, a successful invest- 
ment company run by Warren Buffet. In “managing” 
this huge complex of companies Buffet takes only a 
minimal role in operations. He appoints the executives 
and analyzes the financial opportunities of each busi- 
ness, but otherwise he does not meddle much into the 
operation of the companies in which he invests. 

Some chains have done a good job of being large when 
it comes to advertising, purchasing, and raising capital, 
while being small when it comes to giving individual 
stores the kind of autonomy that leads to local “owner- 
ship.” Nordstrom is an upscale department store that 
has taken an effective large/small approach. While 
Nordstrom makes purchases and promotes adverting 
as a corporation, each store manager enjoys a good deal 
of autonomy to orchestrate the company’s mission of 
providing first-class customer service. It is not acciden- 
tal, either, that Nordstrom also provides its sales force 
considerable autonomy. Consider this quotation from 
the Nordstrom employee handbook: “Use your own best 
judgment in all cases; there will no other rules.” It is the 
autonomy of the individual store managers and the au- 
tonomy of the sales employees that help Nordstrom 
consistently achieve the goal of providing first-class 
customer service. 

The small/large approach typifies organizations that 
have the performance capabilities of large firms by cre- 
ating links and working relationships among small 
firms. It usually involves firms’ taking on different lim- 
ited roles in a particular kind of business and develop- 
ing innovation-coordinating mechanisms among the 
companies that are part of a business network. Infor- 
mation technology makes this kind of integration pos- 
sible. Commonly called “network organizations,” “vir- 
tual organizations” and “value-added partnerships,” 
these kinds of enterprises combine a number of small 
businesses to achieve the performance capabilities of a 
large organization. 


Benetton, Nike, Reebok, and some entertainment in- 
dustries all have built networks of many companies, 
each with a limited and specific role. At the core of each 
network is an organization that performs some key 
functions for the network and coordinates the activities 
of other network members. In the fashion industry 
there’s a large central entity such as Benetton that 
handles design decisions for the network and coordi- 
nates manufacturing, advertising, marketing, and dis- 
tribution. The network, in turn, is made up of many 
small manufacturing companies, retailers who actually 
distribute the products, an array of advertising agen- 
cies, and shipping companies. 

In this small/large approach, each piece of the network 
has to do only one thing and can focus on doing it well. 
The network is flexible and can reform itself to include 
new products as well as drop obsoiete or inefficient sup- 
plies. Coordination, however, can be a serious challenge. 

How to choose an organizational orientation? Lawler 
believes that the traditional, bureaucratic functional 
organization (large/large) is appropriate in situations 
that are highly stable and noncompetitive. National or 
local monopolies (public utilities), regulated busi- 
nesses, and some government agencies, according to 
Lawler, have little incentive to alter their organiza- 
tional structure. 

The large/small approach, he feels, may be more ap- 
propriate where a long-term orientation is called for— 
where a consumer wants to be sure a seller has a long- 
term orientation to the market, for example. Also, when 
an organization faces compiex, technical issues or 
where multiple integrated products are needed to sat- 
isfy the market demands, such a strategy is effective. 
Aerospace, chemical, and pharmaceutical companies all 
have implemented this approach effectively because 
the approach provides them the ability to take on com- 
plex work while retaining the advantage that size 
yields with respect to capital foundation, purchasing, 
advertising, and knowledge development. 

The small/arge approach is appropriate for busi- 
nesses and industries that need a direct and powerful 
customer focus, and Lawler finds it being used in the 
entertainment and fashion industries. The approach 
gives its adherents great flexibility and adaptability, 
qualities that are particularly important in periods of 
considerable change. 

These ideas are of more than passing importance to 
government agencies, many of which also have realized 
that the large, hierarchical bureaucracy of the past will 
not deal adequately with the press of increased public 
demands for service or the pace of technological change. 
What they need instead is an increase in their agility 
and their market-based solutions. Maybe some day the 
Departments of Defense, Treasury and State, as well as 
the federal courts, also will have the sagacity to combine 
the best features of being large and small at the same 
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time. Interestingly, the recently published Blair House 
Papers, summarizing the progress of the Clinton-Gore 
campaign to reinvent the federal government, instructs 
government leaders as follows: “Don’t decide anything 
in headquarters that can be decided someplace else.” 
Sounds an awful lot like large/small thinking! 
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Reflections on Crime Reduction 
and Punishment 


Profitable Penalties: How to Cut Both Crime Rates 
and Costs. By Daniel Glaser. Thousand Oaks, CA: Pine 
Forge Press, 1997. Pp. 306. $23.95. 


Profitable Penalties reveals the mind of a scholar who 
has studied criminal justice research and practice for 
five decades. My strongest impression of the book is 
that the contents are much more extensive than 
promised by the primary title. The title would lead one 
to believe that the book is a composite of information 
about cutting the crime rates and the cost of crime by 
imposing some kind of penalty. But the book is much 
broader in perspective. Glaser views profitable activi- 
ties related to crime as involving both prevention of 
criminogenic lifestyles and retributive reactions. 

Throughout the book Glaser reviews factors from 
early childhood to adulthood that tend to be associated 
with criminal activities from the perspective of preven- 
tion. He diplomatically stresses that contemporary 
punishment ideologies have an element of irrationality 
because they rely more on unfounded fears, public opin- 
ion, or the desire of politicians to get votes than the 
findings of research. His overriding emphasis is on a ra- 
tional approach to crime and punishment that carefully 
pursues activity (not always punitive) which provides 
the most protection from crime at a reasonable cost. 

A review of chapter 4 should provide the reader with 
an understanding of the breadth of coverage of topical 
areas. The chapter, titled “Reducing Childhood Transi- 
tion Crime,” starts with a review of the high percentage 
of crimes committed by adolescents. Then, Glaser dis- 
cusses four causal factors related to adolescent crime. 
Next, he considers 10 ways to prevent criminality in 
youngsters. The final sections of the chapter review 
ways juvenile and adult courts could coordinate their 
activities, discuss profitable penalties for youth crime, 
and offer concluding thoughts. 

Glaser sees the retributive determinant sentence ap- 
proach to sentencing, where judges are restricted to 
narrow time boundaries primarily based upon the 
crime of conviction, as potentially counterproductive for 
a society seeking maximum protection from criminal 
activities. Such an approach, he notes, will incremen- 
tally reduce victimization but will require an exorbitant 
amount of public resources that could more profitably 
fund proactive activities like better educational, com- 
munity, and vocational training programs that have the 
potential to prevent criminal activity. 

Rationalization of penalties is a complex process. For 
Glaser it involves a careful matching of punishment ob- 
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jectives with principles of cost-effective punishment. In 
Profitable Penalties, he expands the four classical pun- 
ishment objectives (retributive/revenge, rehabilitative/ 
retraining, incapacitation, and deterrence) to seven by 
adding anticriminal enculturation, restitution, and rein- 
tegrative shaming. Given these objectives he provides 
seven principles for cost-effective punishment (p. 47ff.) 
which may be paraphrased as follows: 


1.sentencing and parole guidelines that reflect re- 
search and public acceptance; 


2. formal, swift, nonconfinement reactions to all but the 
most serious first offenses; 


3. avoidance of penalties that criminally socialize; 
4. relevant educational and vocational education; 


5. meaningful institutional work experiences and post- 
release assistance; 


6. positive socialization with institutional staff (coaches) 
and community members; and 


7. relevant community corrections for both unadvanced 
and advanced offenders. 


Chapters 4 through 9 apply the above principles to a va- 
riety of categories of crime ranging from “childhood 
transition crime” to “career and psychopathic criminals.” 

The concluding chapter of Profitable Penalties reviews 
one of Glaser’s central themes, which is that crime rates 
may be lowered in four broad ways, only one of which is 
retributive punishment. Specifically, we can reduce op- 
portunity of target by architectural design strategies, we 
can do a better job of socializing youths and adults, we 
can increase certainty of apprehension and conviction, 
and we can sentence with a goal of reducing recidivism. 
(p. 237ff.) Given this framework, he then provides an ex- 
cellent listing of benchmarks that would lead policy 
makers to recognize penalties that are not in the public 
interest. For example, penalties that do not deter or re- 
duce recidivism, that increase criminality via antisocial 
socialization, that inhibit lawful employment and asso- 
ciation with law-abiding people, and that cost more than 
the benefits provided are recognized as unprofitable and 
not in the public interest. 

I view Profitable Penalties as a “must read” book for 
practitioners, policy makers, judges, legislators, and the 
news media. Although a fast reading of the book may 
lead a casual reader to view some of the contents as lib- 
eral in the sense of 1960s social engineering, a careful 
consideration of the ideas presented will lead one to the 
conclusion that there are a lot of strategies that have 
not been tried or that have not been effectively imple- 
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mented. The book is extensively documented, and 
Glaser surveys research findings as applicable. 


Cedarville, Ohio ROBERT R. WIGGINS 


The Source on Community Corrections 


Corrections in the Community. By Edward J. Latessa 
and Harry E. Allen. Cincinnati, OH: Anderson Publish- 
ing, 1997. Pp. 473. 


In 15 chapters—beginning with an overview of the 
criminal justice system and concluding with a discus- 
sion on the future of corrections in the community— 
this text covers virtually every pivotal issue associated 
with community corrections. There is much more here, 
however, than a rudimentary overview of community 
corrections issues. The depth of material analyzed eas- 
ily matchés the text’s breadth of coverage. 

Included in the text are chapters on sentencing, in- 
stitutional corrections, the history of probation, juvenile 
probation, and the development of parole in America. 
Other standard chapters discuss the granting of proba- 
tion, the parole process, the roles of probation and pa- 
role officers, case management, intermediate sanctions, 
and community residential programs. Two chapters 
were unanticipated but welcome discoveries. One dis- 
cusses the fit of jails as a component of the community 
corrections system. Here the authors acknowledge the 
indispensable role that local detention facilities play in 
processing and holding thousands of offenders each 
year. Another chapter assesses the effectiveness of var- 
ious forms of community corrections. Readers are re- 
minded that gauging the effectiveness of programs is 
far from a straightforward matter. With this caveat, 
Latessa and Allen thoroughly review the available lit- 
erature assessing the effectiveness of both traditional 
and alternative sanctions. 

Corrections in the Community has all of the attributes 
of a reader-friendly text. The writing style is straight- 
forward and devoid of unnecessary academic and tech- 
nical jargon. Material is presented logically and sequen- 
tially, with clear demarcations of major topical areas. 
Sidebars are laced throughout, highlighting important 
terms, concepts, and ideas. Figures and tables present 
data on trends and the status of correctional operations. 
The authors have struck a good balance here by pre- 
senting important data, but not overwhelming the 
reader with incessantly repetitive and sometimes con- 
founding information. Students will appreciate repro- 
ductions of common forms used in the field including 
those for presentence reports, victim impact statements, 
conditions of probation, and conditions of parole. 

The text probably will be used most frequently in un- 
dergraduate courses. But it also would be an important 
resource for writers, researchers, and graduate stu- 
dents who seek information on community corrections. 
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The authors’ command of literature is evident when 
one consults the listing of bibliographic references for 
each chapter. To note but a few examples, the citations 
for chapters on the roles of probation and parole officers 
(83 references), the assessment of the effectiveness of 
community corrections (124 references), the overview of 
the historical development of probation (61 references), 
and the granting of probation (90 references) are im- 
pressive. Other chapters in the text also are thoroughly 
referenced. Discerning readers will find the encyclope- 
dic citation lists useful in their own research on com- 
munity corrections. 

Beyond developing a full understanding of the nu- 
ances of community corrections, practitioners and pol- 
icy makers also should find the text valuable as a 
ready-made reference. Interspersed throughout the 
book are answers to standard and unique questions 
that seem to be common for managers and administra- 
tors. A sampling: How are parole board appointments 
made in the 50 states, what are the lengths of terms for 
appointments, and what are the qualifications to be- 
come a parole board member? (p. 209). What is the sta- 
tus of “three strikes” legislation in the 50 states? (pp. 
234-239). How many parole jurisdictions use electronic 
monitoring devices and has the number increased or 
decreased in recent years? (p. 241). What are the entry- 
level requirements for probation and parole officers in 
the 50 states? (p. 272). What studies have been com- 
pleted on the effectiveness of intensive supervision pro- 
bation/parole and what are the findings? (pp. 318-319). 
What studies have been completed on recidivism rates 
for probationers and what are the findings? (p. 395). 

Given the quality of the work, the authors haven’t left 
much room for critical commentary. It would have been 
preferable to see a specific chapter devoted to the legal 
issues surrounding probation and parole. Yet, legal mat- 
ters are touched upon at germane points throughout the 
work. In my estimation, Corrections in the Community 
sets a new mark for overview texts on the topic. The text 
provides readers with a rock-solid foundation for both 
understanding and further inquiring about the many is- 
sues surrounding community corrections. 


Warrensburg, Missouri RICHARD D. SLUDER 


Still Worth Reading 


Probation & Parole: Theory & Practice (6th edition). 
By Howard Abadinsky. Upper Saddle River, NJ: 
Prentice-Hall, 1997. Pp 506. 


It was 10 years ago that I reviewed the third edition 
of Probation & Parole: Theory & Practice in this same 
journal. In the meantime, the text grew by 107 pages, 
and I reached retirement age. As a probation and parole 
practitioner and adjunct college instructor, I was im- 
pressed with it then, and as a probation administrator a 


{ 
"3 


YOUR BOOKSHELF ON REVIEW 101 


decade later, I still am. The subtitle is accurate; the text 
addresses both the theoretical and practical aspects of 
probation and parole. Perhaps the latter emphasis 
comes from Abadinsky’s 23 years as a New York State 
parole officer and Cook County, Illinois, law enforcement 
officer, a unique qualification among academics who are 
publishing college-level criminal justice texts. 

This comprehensive book addresses the traditional 
topics that one might expect in a probation and parole 
text, but it also goes beyond the expected with a chap- 
ter on the history of American prisons. It also includes 
a chapter with 42 pages detailing treatment theories 
because, according to Abadinsky, probation and parole 
officers use treatment techniques without a clear un- 
derstanding of them. 

What is most striking about the text is the number of 
sample documents such as actual probation intake 
forms, parole release documents, presentence reports, 
sentencing guidelines, and warrants for arrest. The doc- 
uments provide students real-world examples of what 
most texts only refer to, either directly or indirectly. The 
extensive variety of documents also could be helpful to 
administrators who want to improve some of their own 
forms without having to “reinvent the wheel” or to 
search for more appropriate forms. Abadinsky has in- 
cluded the sample forms in the chapters, which is much 
more convenient for the reader than having to turn to 
an appendix. 

Obviously, the text is intended for college students. 
However, I am confident that many practitioners and 
administrators would find in it a great deal of useful in- 
formation. Not only probation and parole officers whose 
degree work did not include courses in probation and 
parole, but officers who have been in the field for sev- 
eral years and need fresh ideas and perspectives would 
find many worthwhile gems of knowledge in the text. 

A subject close to my heart is probation and parole of- 
ficers and firearms. Traditionally, academics have taken 
a dim view of arming officers. A bias has existed that of- 
ficers are caseworkers, helpers, and advocates of persons 
under supervision and should never be armed. Abadin- 
sky is an exception. Not only does he maintain that offi- 
cers should make their own arrests (p. 337), but he em- 
phatically states that arrest powers and firearms do not 
“interfere with the p/p officer’s ability to form a case- 
work relationship with which to provide treatment” (p. 
339). The fact that offenders are potentially dangerous 
people who frequently live in high crime areas is suffi- 
cient reason to arm officers, according to Abadinsky. 

A minor but nice point is that the text provides back- 
ground information about the author, including his ad- 
dress. He welcomes comments. I will end this review 
with exactly the same lines that appeared in my last re- 
view: “This well-written and quite readable book should 
be given serious consideration by any instructor in the 
probation and parole field. It would also be very helpful 


to someone who would like to obtain a realistic 
overview of the probation and parole field.” 


Washington, DC Pau. W. BROWN 


An Investigation of China’s Prisons 


Troublemaker: One Man’s Crusade Against China’s 
Cruelty. By Harry Wu with George Vecsey. New York: 
Times Books, 1996. Pp. 328. $25. 


Harry Wu, the well-known Chinese-American dissi- 
dent, has, along with George Vecsey, written an inter- 
esting and moving book detailing his most recent en- 
counter with Chinese officials while investigating the 
Chinese penal system. Harry Wu was born in Shanghai 
in 1937 and came of age after the Communist takeover 
of China in 1949. He studied geology at a college in Bei- 
jing in the mid-1950s. While there he was labeled a 
rightist and began experiencing difficulties with gov- 
ernment officials. Finally in 1960 he was accused of 
petty theft and sentenced to “reeducation through 
labor” at a Chinese prison. Although his sentence was 
for 3 years, he was actually held in various prisons and 
labor camps for 19 years. 

It was this experience that caused Harry Wu to devote 
the remainder of his life to a crusade against Chinese 
penal practices. After Mao’s death in 1976, a more liberal 
regime began releasing many of the persons who had 
been caught up in China’s politicai turmoil and sent to 
prisons and labor camps. Harry Wu was finally freed in 
1979. He tried to recover his life in China but eventually 
realized that he must leave his homeland. He finally got 
the opportunity to teach in the United States as a visit- 
ing scholar and left China in 1985. He remained in the 
United States and became an American citizen in 1994. 

Despite the satisfaction he has found in the United 
States, Harry Wu has continued to be haunted by his 
past. Consequently, he has gone back to China on four 
different occasions to investigate the prisons and labor 
camps that still claim millions of persons. He has man- 
aged to photograph closely guarded penal facilities, pro- 
cured documents showing China’s disregard of interna- 
tional accords on the use of inmate labor, and has even 
ventured inside a labor colony. Wu's primary concerns 
are the conditions in Chinese prisons, the use of forced 
labor to manufacture products sold on the international 
market, and the harvesting of body parts of executed 
prisoners for organ transplants. Because of his efforts, 
Harry Wu has earned the enmity of the present Chi- 
nese government and has been labeled a troublemaker. 

The focus of this book concerns Wu’s fourth and final 
trip to China. Wu sought to determine whether the 
World Bank was inadvertently investing in China’s 
prison labor programs. Thus, in 1994 Wu and a female 
assistant, whe was a law student from North Carolina, 
attempted to cross the western border of China and 
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visit Xinjiang province. This province is a thinly popu- 
lated desert region in China, rich in mineral deposits 
and the site of many of China’s most infamous prisons 
and labor colonies. Unfortunately, Wu and his compan- 
ion were arrested at the border crossing. His book dis- 
cusses Wu’s detention for 5 months and the interna- 
tional efforts to free him. 

This book is written in a journalistic narrative and 
told in the first person. Part autobiography and part ex- 
posé, it begins with Wu’s apprehension at the Chinese- 
Kazakhstan border, shifts to his reminiscence of his 
youth and prison experiences, and then tells of his pre- 
vious efforts to investigate Chinese penal abuses and of 
his final encounter with Chinese officials. While this 
book does not present a scholarly account of prison con- 
ditions in China, it is informative and thought provok- 
ing. Moreover, an appreciation of this book does not re- 
quire that the reader have an extensive knowledge of 
recent Chinese history or a broad understanding of Chi- 
nese culture. Also, the tenor of this book appeals not to 
an abstract concept of justice but calls for a heightened 
awareness of individual human suffering. 

This book has broader implications in regards to the 
proper goals and objectives of penal institutions. Al- 
though Wu condemns Chinese use of mass executions, 
forced labor, and organ harvests, those are practices 
which are not just limited to totalitarian forms of gov- 
ernments. Not only is capital punishment widely prac- 
ticed in the United States, but inmate labor is increas- 
ingly being used to off-set the cost of operating prisons. 
While uncompensated inmate labor is still not used in 
the United States to manufacture products for the open 
market, there nevertheless is a great desire in this 
country to expand the uses of inmate labor. Moreover, 
while few in this country seriously advocate the har- 
vesting of organs of executed criminals, one could fore- 
see the time when a sizable part of the populace might 
argue that such a practice is a way in which the con- 
demned can make a positive contribution to society. 
Consequently, this book not only requires one to exam- 
ine China’s penal practices but to differentiate or repu- 
diate those practices either actuated or contemplated in 
this and other countries. 

Harry Wu has written an important book and one 
that should be read by all who are interested in the hu- 
mane treatment of prisoners throughout the world. Wu 
is a remarkable individual who has refused to remain 
silent when confronted with human suffering. His book 
raises troubling issues dealing with penal practices and 
conditions that are not limited to one country or system 
of government. His personal example should inspire all 
persons involved in correctional or criminal justice mat- 
ters to redouble their efforts to ensure that the incar- 
cerated everywhere do not lose their dignity even 
though they have lost their freedom. 


Austin, Texas TopD JERMSTAD 
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Approaching Justice Creatively 


Restoring Justice. By Daniel Van Ness and Karen 
Heetderks Strong. Cincinnati, OH: Anderson Publish- 
ing Company, 1997. Pp. 228. 


There is a story often told to illustrate conventional 
thinking about new paradigms and old assumptions. 
The storyteller begins by acknowledging her inability 
to negotiate the present terrain—landmarks are miss- 
ing, streets are out of place, familiar objects are in un- 
expected places. After a sufficient number of dead ends 
and frustrations, the storyteller turns for assistance to 
a member of the local community. The local Good 
Samaritan examines the storyteller’s map and ex- 
plains, “No wonder you're lost; the map you’re using is 
over a hundred years old.” In short, the storyteller is 
told, you cannot get there from here—at least by con- 
ventional thinking or by custom. At a point, new road 
maps become necessary. 

Such a story may be a useful backdrop for under- 
standing the perspective of and arguments put forward 
by Van Ness and Strong in Restoring Justice. Contem- 
porary criminal justice policy, they observe, “is built on 
the partial truth that crime involves lawbreaking. That 
policy’s flaw is that it ignores another critical dimen- 
sion of crime” (p. 15). 

The authors challenge the reader to consider justice 
as a “destination,” then ask “where are we going?” The 
traditional justice destination occasionally has been de- 
scribed as consisting of “the three Rs”: revenge, retalia- 
tion, and retribution. More recently, however, a fourth 
“R” has been inserted into the landscape of contempo- 
rary criminal justice maps: “restorative.” 

The spare foundation of restorative justice was nicely 
limned in the early work of Howard Zehr (“the grand- 
father of the restorative justice movement.”) As Zehr 
observes, “Crime causes injuries. Injuries create obliga- 
tions. Justice means making things right.” In the 1950s, 
psychologist Arthur Eglash had talked about “creative 
restitution,” of justice “going the extra mile” to restore 
and not simply to punish. Stephen Schafer a decade 
later advocated restitution as a new paradigm of jus- 
tice, which, in fact, was simply a return to traditional 
sanctioning that regarded victim reparation as a para- 
mount consideration. Subsequently, many contempo- 
rary observers have come to share similar perspectives 
though they have followed slightly different paths and 
have employed somewhat different terminologies in- 
cluding transformative justice, relational justice, bal- 
anced justice, feminist justice, and green justice. 

According to the authors, such perspectives share 
three fundamental propositions: 


First, restorative justice advocates view crime as more than sim- 
ply lawbreaking, an offense against governmental authority; crime 
is understood also to cause multiple injuries to victims, the com- 
munity and even the offender. Second, proponents argue that the 
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criminal justice process should help repair those injuries. Third, 
they protest the government’s apparent monopoly over society’s re- 
sponse to crime. (p. 31) 


Strong and Van Ness effectively trace the roots of these 
propositions. Weaving the separate but related histories 
of community mediation, restitution, and victim-offender 
reconciliation, the authors provide a fairly comprehen- 
sive overview of the concept of restorative justice includ- 
ing chronologies, histories, theories, and the significant 
critics of and contributors to such theories. 

Part 1 addresses the “vision of restorative justice,” 
tracing this history, examining various definitions, 
briefly discussing some exemplars, and, importantly, 
identifying “Conceptual Impediments: Objections to a 
New Pattern of Thinking.” Such objections include, 
among other things, questions as to whether retributive 
and reparative functions can be pursued by the same 
system (which has trouble enough balancing retribu- 
tion, rehabilitation, etc.); the implications of this new 
paradigm for public safety; and the potentially prob- 
lematic differences in perceived “harms” produced by 
crime generally (the view from the streets vs. the view 
from the suites, as it were.) 

Part 2 of the book moves from theory to practice. It 
consists of six chapters addressing the more concrete or 
logistical issues of “restorative programs.” A number 
of specific programs are discussed in detail. These in- 
clude victim-offender reconciliation programs, victim- 
offender panels, and family group conferencing models. 
Other chapters in this part focus specifically on tough 
questions such as who should receive reparation and 
when; what role communities of faith have; and how to 
incorporate meaningful (as opposed to “add-on”) victim 
participation in a justice process set up to do something 
quite different. The final two chapters discuss strate- 
gies for actually implementing restorative justice and 
the prospects for transforming the present justice sys- 
tem in general—transforming perspectives, transform- 
ing structures, transforming persons. No small task. 

The book is impressive in the degree to which it 
takes seriously many of the questions raised by an al- 
ternative vision of justice. The authors’ background in 
the issues and attention to details and history serve to 
support their contention that restorative justice is not 
simply a new fad or a reworking of old themes. A de- 
bate that moves between both theory and practice 
must go forward. Restoring Justice should contribute 
to the dialogue. 


Vermillion, South Dakota JOHN GEHM 


Radical Theory and Corrections 


Prison Crisis: Critical Readings. Edited by Edward 
Sbarbaro and Robert Keller. New York: Harrow and 
Heston Publishers, 1995. Pp. 234. 


There are many available contemporary texts ad- 
dressing correctional issues and problems. Most main- 
stream works are descriptive, but usually contain at 
least a superficial assessment of the nature and source 
of difficulties in the correctional environment. Fewer 
texts delve into the intricate complexities of corrections 
problems. And yet even fewer in number are those 
works seeking not only to understand corrections prob- 
lems, but to do so from an alternative ideological per- 
spective. Rooted in a “structural contradictions” theo- 
retical approach, Prison Crisis decidedly fits the latter 
description. 

In the introduction, the editors construct the ideolog- 
ical foundation for their exploration of prison problems 
and issues. Crime is committed by people from all 
strata of society, but the correctional population is 
largely comprised of underclass and minority group 
members. The explanation for this phenomenon is to be 
found in an examination of the contradictions inherent 
in a capitalist economic system. Crime is a socially cre- 
ated concept; although “suite crimes” are more injuri- 
ous to society, the formal mechanisms of the criminal 
justice system are focused on controlling those who en- 
gage in “street crimes.” “The state and the powerful 
have a vested interest in fostering the notion that 
street crime is the main form of crime in society” (p. 6). 

The remainder of the text is divided into four major 
sections. The objective of the first section is to provide 
the reader with an overview of punishment from an his- 
torical perspective. Here, one chapter discusses New 
York State’s historical experience with prisons. Another 
chapter, seemingly incongruously placed in the section, 
reviews the evolution of maximum security control 
units. A final chapter reviews civil litigation emanating 
from the 1971 Attica prison riot. 

The second section of the text contains articles that 
ostensibly portray offenders’ experiences in prison. One 
chapter assesses the prison experience for female in- 
mates serving life sentences. A second discusses the 
marginalization process that obviates critical inquiry 
into cases where prisoners die from suicide, neglect, or 
acts of brutality. A final chapter describes how prison 
visitation policies impede the ability of prisoners and 
their families to interact meaningfully and develop re- 
alistic perspectives concerning their relationships. 

A third section of the text is devoted to works revolv- 
ing around the reform of prison operations. Two of the 
four chapters stand out. One is David Greenberg’s cri- 
tique of the cost-benefit analysis of imprisonment. Here, 
Greenberg methodically and systematically decimates a 
widely disseminated article by Edwin Zedlewski that 
concluded prisons were a highly cost-effective method of 
reducing crime. Another chapter, by Little Rock Reed, 
describes how principal features of conventional prison 
treatment programs conflict with the values, attitudes, 
customs, and beliefs of Native Americans. 
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The final section of the book contains three chapters 
on the transformation of prisons. One piece discusses 
strategies for the implementation of successful correc- 
tions rehabilitation programs. Another chapter reviews 
how Canadian law and order initiatives have influ- 
enced that country’s prison culture. A final chapter pro- 
poses that political activism in prisons can be seen as a 
struggle for social justice. 

The text concludes with the authors’ proposals for ad- 
dressing the country’s prison crisis. Given the book’s 
theoretical underpinnings, this is a difficult task that is 
perhaps best captured in the editors’ final sentence stat- 
ing, “we believe that significant and long-term reduction 
in crime rates require fundamental changes in the U.S., 
changes based on egalitarianism which will result in a 
democratic sharing of the fruits of our labor” (p. 212). 

Assembling a collection of articles for an anthology is 
a difficult task—especially in cases such as this where 
the authors have presented an analysis of prison prob- 
lems from an alternative theoretical perspective. While 
many of the chapters have an obvious tie to the section 
in which they have been placed, others have more ten- 
uous linkages and their appearance seems contrived. 

The book is probably best suited for use in graduate 
or upper-level undergraduate courses. Every student 
completing a course devoted to corrections issues 
should be exposed not only to mainstream works that 
predominate the market, but also to texts like this that 
present invaluable critical insights. 

Readers accustomed to conventional corrections works 
premised on structural functionalism will find many 
parts of Sbarbaro and Keller’s text objectionable. Yet, in 
the final analysis, the dialectic the book is surely to pro- 
duce is perhaps its best hidden quality. Careful analysis 
of the text will leave critical readers with a sense of in- 
tellectual achievement and development—regardless of 
whether they agree or disagree with the authors’ ideas. 


Warrensburg, Missouri RICHARD D. SLUDER 


Reports Received 


Revitalizing Communities: Innovative State and Local 
Programs. Bureau of Justice Assistance, U.S. Depart- 
ment of Justice, June 1997. Pp. 149. The monograph doc- 
uments a number of initiatives, including several among 
Native American tribal communities, that focus on pre- 
venting crime and its consequences through community 
revitalization. Among the problems targeted by these 
programs are neighborhood blight, drug trafficking, and 
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related crime, as well as inappropriate or ineffective jail 
sentences for nonviolent offenders. Of particular con- 
cern is a significant population of youth at risk for 
dropout, delinquency, and violent crime. 

Sex Offender Community Notification. National 
Criminal Justice Association, October 1997. Pp. 82. The 
report focuses primarily on the development and im- 
plementation of laws that require sex offenders to reg- 
ister with law enforcement agencies when these offend- 
ers are released from custody and laws that mandate 
criminal justice practitioners to make available to the 
community information about registered sex offenders 
and their presence in the area. The report summarizes 
federal law on sex offender registration and notifica- 
tion, provides case studies of four states, and discusses 
issues that policy makers and legislators may face. 

Victims of Crime Act of 1984 as Amended: A Report to 
the President and the Congress. Office for Victims of 
Crime, U.S. Department of Justice. Pp. 96. The report 
covers activities undertaken by the Office for Victims of 
Crime and its grantees with Crime Victims Fund rev- 
enues during fiscal years 1995-96. The initiatives it ad- 
dresses include funding for local crime victims pro- 
grams, comprehensive services for Oklahoma City 
bombing victims, a national crime victims agenda, ad- 
vocacy for fundamental and consistent victims’ rights, 
and improvements in the treatment of victims in the 
federal criminal justice system. 


Books Received 


Diagnosis and Treatment Planning in Counseling 
(2nd edition). By Linda Seligman. New York: Plenum 
Press, 1996. Pp. 394. $49.50 (hard); $24.95 (paper). 

Emerging Criminal Justice: Three Pillars for a Proac- 
tive Justice System. By Paul H. Hahn. Thousand Oaks, 
CA: Sage Publications, 1998. Pp. 218. $22.95. 

The Female Offender: Girls, Women, and Crime. By 
Meda Chesney-Lind. Thousand Oaks, CA: Sage Publi- 
cations, 1997. Pp. 220. $21.95. 

Human Relations in Corrections (4th edition). By 
Michael Braswell, Tyler Fletcher, and Larry Miller. 
Prospect Heights, IL: Waveland Press, 1998. Pp. 201. 
$15.95. 

Profitable Penalties: How to Cut Both Crime Rates 
and Costs. By Daniel Glaser. Thousand Oaks, CA: Sage 
Publications, 1997. Pp. 306. 

School Crime and Juvenile Justice. By Richard 
Lawrence. New York: Oxford University Press, 1998. 
Pp. 273. $18.95. 


The National Institute of Justice has replaced its 
Drug Use Forecasting (DUF) program with ADAM— 
the Arrestee Drug Abuse Monitoring program. Ex- 
pected to be fully operational by fiscal year 2001, 
ADAM will be a network of 75 research sites in large 
US. cities. ADAM will provide drug use data through 
interviews and bioassays of adult and juvenile ar- 
restees/detainees in lock-ups. In addition, each ADAM 
site will annually collect data in outreach jurisdictions 
such as suburban, rural, and Native American sites. 
Data from ADAM will be used to examine drug use is- 
sues such as the relationship between drugs and vio- 
lent crime, the occurrence of drug overdoses and drug- 
related medical emergencies, gun use and attitudes 
about guns among arrestees, and the need for drug 
treatment in arrestee populations. For further informa- 
tion, contact K. Jack Riley, Director, ADAM, National 
Institute of Justice, 810 Seventh Street, N.W., Washing- 
ton, DC 20531; telephone: 202-616-9030. 


Two journals of interest to criminal justice and cor- 
rections practitioners, Corrections Compendium and 
the Journal of Offender Monitoring, have new pub- 
lishers. The American Correctional Association has 
taken over Corrections Compendium. Civic Research 
Institute, Inc., has acquired the Journal of Offender 
Monitoring. For further information, contact the re- 
spective publishers: American Correctional Association, 
4380 Forbes Boulevard, Lanham, MD 20706-4322; or 
Civic Research Institute, Inc., Post Office Box 585, 
Kingston, NJ 08528. 


The Bureau of Justice Statistics (BJS) recently 
published the results of the first national survey of 
adults on probation under the supervision of state and 
local agencies. Findings show that 58 percent of these 
persons had been convicted of a felony, 39 percent of a 
misdemeanor, and 3 percent of other infractions. When 
the survey was conducted at the beginning of 1995, an 
estimated 453,000 adults were on probation for violent 
offenses, 757,000 for property offenses, 561,000 for drug 
crimes, and 815,000 for public order offenses such as 
drunk driving, other traffic offenses, public drunken- 
ness, weapons offenses, and obstruction of justice. Half 
of all probationers had a prior sentence to probation or 
incarceration—30 percent to jail or prison and 42 per- 
cent to probation. Drug or alcohol treatment was a sen- 
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tence condition for 41 percent of adults on probation; 37 
percent had received treatment. Drug testing was re- 
quired of 32 percent (from Characteristics of Adults on 
Probation, 1995, December 1997). 


The National Institute of Justice reports that hal- 
lucinogen use is up. Between 1991 and 1996, the per- 
centage of Americans who had used psychedelics at 
least once in their lives grew from 6 to 14 percent. The 
percentage of high school seniors who believe that try- 
ing LSD or using it regularly is a “great risk” has de- 
clined significantly. Between 1991 and 1996, the per- 
centage of seniors who said they disapproved of LSD 
use even once or twice fell from 90 to 80 percent. Thirty- 
four percent of college and university officials reported 
that hallucinogen use, particularly of LSD and psilocy- 
bin, is increasing on their campuses. Campus sources 
identified hallucinogen users today as mainstream stu- 
dents, not the more marginal or “hippie” students of the 
1960s. The rise in hallucinogen use coincided with the 


growth of “raves,” underground dance parties that_ 


catered to those under 21 (from Rise of Hallucinogen 
Use, Research in Brief, October 1997). 


As part of an ongoing project to determine how much 
Americans spend on illegal drugs, a recent Office of 
National Drug Control Policy report focuses on the 
amount and retail sales value of cocaine, heroin, mari- 
juana, and other illegal drugs Americans consumed 
from 1988 through 1995. According to the report, in 
1995 Americans spent $57 billion on these drugs: $38 
billion on cocaine, $10 billion on heroin, $7 billion on 
marijuana, and $3 billion on other illegal drugs and 
legal drugs used illicitly. Between 1988 and 1995, the 
expenditures on cocaine and heroin appear te have 
fallen. This trend results partly from a decrease in the 
number of users, but mostly from a decrease in the 
street prices of these two drugs. Between 1988 and 
1995, expenditure on marijuana increased slightly (as 
marijuana prices increased) then decreased slightly (as 
marijuana prices fell). About 287 to 376 metric tons of 
cocaine were available for domestic consumption in 
1995. The street value of the 287 to 376 metric tons of 
cocaine is $40 to $52 billion (from the executive sum- 
mary of What America’s Users Spend on Illegal Drugs, 
1988-1995, November 1997). 
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MIcHAEL J. ELBERT: U.S. Probation Officer, Southern District of 
Iowa. M.A., University of Northern Iowa. 


Sam TorrEs: Associate Professor, Department of Criminal Justice, 
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